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The court's in recess. 
The Article 39(a) session recessed at 1525, 2 November 2004. 


The Article 39(a) session was called to order at 1526, 
2 November 2004. 


MJ: - The court will come to order. Let the record reflect 
all those present when the court recessed are again 
present. The members are absent. 

Challenges for cause, Major Francis? 


TC; Yes, sir. 


The government challenges Colonel Cruz, sir. 


MJ: Basis? 

TCs The basis is because he's got an intricate knowledge of 
2/25, the personnel there. Although he can't put faces 
with names right now, I believe since every member -- or 


almost nearly every witness in this case is from 2/25 
that he's going to see people and he's going to say, 
well, I know this person, we're going to have to have 


extensive voir dire later, especially individuals such 


as Lieutenant Colonel (p)@) Major (b)(6) 
MajOYr (b)(6) people that had intricate interaction 
with higher levels of command for 2/25 
MJ: Any other member -- any other challenge for cause? 
Tes No, sir. 
Md: Mr. Higgins, your position on Colonel Cruz? 
Cee I'll refer to the court, sir. 
Md: Well, do you object to it or not? 
CC Actually I don't have an opinion either way, sir. 


yes, sir, based on some of the challenges we have coming 
up, we think that's a proper reason for Colonel Cruz to 
be challenged. 


Md: All right. Defense, your challenges for cause? 
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Yes, sir. 
We challenge Colonel Hanson. 
Basis? ' 


He knows everybody, sir, is one basis. He knows almost 
everybody else on the panel. He's the reporting senior 
of one member. He knows a majority of the SJAs that 
were involved. He's been to several staff meetings. He 
has -- 

There will be no objection from the government on 
Colonel Hanson, sir. 


Should ,I continue or move on, sir? 

What else? 

For reasons, sir? 

Yes. 

His extensive knowledge of the case from press contact 
of Sergeant Pittman, Major (b)(6) either receiving NUP 
or having charges dropped against him. I mean, that's 
just a danger of how he's going to react to things he'll 
talk about in the deliberation room that we can't 


necessarily control. 


And finally, I don't know if I mentioned it, sir, grave 


concerns regarding his testimony that he would -- it's 
part of his nature to find that Major Paulus as the 
senior would be responsible for his subordinate. I 


understand the military judge followed up with questions 
on that, but prior to that I asked even with instruction 
would that still be part of your nature. He indicated 
yes. ' 

All right. Any other member for cause? 

Yes, sir. 

Lieutenant Colonel Woodward. 


Basis? 


The basis is that on his questionnaire he was asked, and 
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I've already stated why I want to question him to clear 
it up, that he thinks that if someone is charged they're 
probably guilty because where there's smoke there's 
fire. Regardless of his answers to the instructions, it 
shows that the answers that he had when he was by 
himself filling out this worksheet his nature is such 
that when someone is charged where there's smoke there's 
fire. He would not be a fair member. 


a 


Government, your position? 


Sir, the government believes that he can be a fair 
member. You asked him questions regarding whether he 
can abide by your instructions, abide by the reasonable 
doubt instruction. He did, sir. There's no indication 
that when he indicated in this questionnaire regarding 
probably guilty he hadn't been instructed on the law at 
that point, sir. He's just answering by a layperson's 
understanding of, I guess, human nature. But certainly 
based on your instructions, he indicated that as a 
Marine officer and under oath that he could abide by 
your instructions and apply the law, sir. 


Anything else on Lieutenant Colonel Woodward? 

No, sir, other than their response to the government 
would have been what we would have tried to have taken 
up in questioning him. 

Any other member for cause? 

Yes, sir. 

Lieutenant Colonel Orr. 

Basis? 

Sorry, sir, I'm just reviewing. 


I'm sorry, sir, we don't challenge Lieutenant Colonel 
Orr. 


Lieutenant Colonel Couser. 
Basis? 


Sir, I think there's a strong emotional event with the 
murder and rape of his sister's friend when he was in 
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high school. The fact that the person in that case got 
off on what he called a technicality, one could argue 
there's been evidence of press in this particular case 
on technicality that evidence -- knowledge of that may 
or may not come to him, sir. 


However, you know, the idea members do assume that 
lawyers are hiding stuff from them even when they are 
not and it would be a great risk to have him with that 
emotional background to assume that the defense is 
trying to hide something from him. 


And additionally, sir, I have already given an . 
instruction that that ig not to be concerned, and his 
answer regarding knowledge of the case is that Major 
Paulus as a prisoner commander was involved in the death 
of a prisoner. It's knowledge that you can't make him 
forget what they already know from the press, sir, and 
that would be knowledge that they're going to bring -- 


I'm not sure that you have properly characterized my 
instructions to the members. I didn't indicate that the 
death would not be an issue. I said the cause and 
manner of death, there would be no evidence presented on 
that as to cause and manner of death, not that (p)6) 

is dead or alive. 


Yes, sir, but the cause and manner of death as we have 
talked about in previous motions may become a question 
they asked. For example, when they see the photograph 
of him scratched. And it still could be objected to but 
it doesn't lessen the fact that it's still a fact 
they're going to know about. It heightens the potential 
prejudice from that photograph of him being death coming 
in. It's emotions and facts that they take back to the 
deliberation room that could affect their ability to 
render a decision regardless of answers from the 
military judge. | 


Major Francis, the government's position? 

Yes, sir. 

Sir, even though Lieutenant Colonel Couser had this 
traumatic event happen to someone in his neighborhood, 
the facts of that Situation have nothing to do with the 


facts in this one. Lieutenant Colonel Couser, clearly 
based upon your instructions and by your question, can 
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set aside what is what and compartmentalize. 


Now, regarding whether evidence is going to prejudicial, 
well, all of it is prejudicial to the accused in some 
fashion or form. That's why it's evidence. 


Well, that's not an accurate statement anyway, but go 
on. 


Ald. Caght. Si7y 


The government just doesn't believe there has been 
enough to indicate that Lieutenant Colonel Couser can't 
be fair and impartial, sir. 


Thank you. 

Any other challenges for cause, Mr. Higgins? 
Yes, sir. 

Major Rouse. 

Basis? 


Sir, I think we're going to be held to a higher standard 
than reasonable doubt. In essence, we'd have to give 
him the ethical reason to ignore his ethos, as he put 
it, regarding responsibilities of Major Paulus for the 
actions of Sergeant Pittman. The fact that Sergeant 
Pittman worked for Major Paulus is going to come in in 
this case. He stood guard shift. He's on that time 
line sheet. It will be testified by numerous witnesses 
his knowledge of the Pittman case. We cannot control 
what he may remember or he may talk about regarding that 
inside the deliberation room that will affect the other 
members as well as his own particular vote. 


Government, your position? 


Sir, I don't think that Major Rouse has made any 
indication that he knows anything or any great depth 
regarding Sergeant Pittman other than he was charged and 
he was found guilty just like most of the other members. 
I don't think he's indicated anything that would show a 
bias in this situation. Just because he believes that 
an officer is responsible for his subordinates, every 
officer should believe that. So that isn't anything new 
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or strange. But he said specifically, sir, that he 
could compartmentalize what you instruct him on the law 
and his own personal beliefs. 


Thank you, sir. 
Thank you. . 


Sir, he also may pose some difficulties because of his 
belief that Sergeant Pittman got confinement which could 
affect his deliberations, if we get to it, in sentencing 
in this matter. 

i] 


All right. Any other member? 
Yes, sir, two more. 
We only have one more. 


Well, we still have Major Russel and Major Woulfe. I 
was on Major Rouse. 


All right. Major Woulfe. 
yes, sir. 


He had advice from a corpsman that he, on his own with 
no input from anybody else, felt was wrong and 
countermanded it. It's too close to the facts of this 
particular case. 


He also has previous knowledge of Pittman from the 
newspapers. And with Marine Corps training to be 
responsible for all the Marines under your command could 
affect his ability to be fair in deliberations. 


Major Francis? 

It might sound like a broken record, sir, but he hasn't 
said anything that would indicate clear prejudice or 
anything that would indicate that he can be unbiassed in 
hearing the facts or the law. Okay, so he knows Major 
Lorie. Major Lorie, because of the stip of fact, is no 
longer going to be a witness, so that's not even a 
relevant issue. 


So that's all I have. Thank you. 
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And you said Major Russell as well? 

Yes, sir. 

And your basis? 

Previous knowledge of the case, sir, regarding Sergeant 
Pittman and the same as what I said regarding the other 
challenges for cause, sir. 

Major Francis, your position on Russell? 

I'm sorry, I was confusing Russell and Woulfe, but the 
same argument, sir, no bias, no prejudice, hasn't 
indicated anything that would indicate ‘that he has 
either of those things. 

All right. Any other challenges for cause? 

No, sir. 

Okay. Let me state for the benefit of the record that 
in evaluating the answers of the members I particularly 
assessed their body language and their answers to the 
questions not only in terms of what they say but how 
they say it. I've also considered the higher court's 
direction that challenges should be granted liberally, 
challenges for cause. 


With that in mind, the challenge for Colonel Cruz, 
Colonel Hanson and Lieutenant Colonel Couser are 
granted. The others are denied. 

Peremptory challenge, Major Francis? 

No, sir. 


Defense? 


May we have a moment, sir? 


Defense counsel conferred. 


CC: 


Sir, I just want to make sure I preserve this properly. 
We would peremptory challenge Major Woulfe. However, if 


our challenge for cause to Major Woulfe had been 
granted, we would have peremptory challenged Lieutenant 
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Colonel Woodward. If our challenge for cause of 
Lieutenant Colonel Woodward had been granted, we would 
have challenged for cause Major Rouse. Had our 
challenge for cause for Major Rouse been granted we 
would have peremptory challenged Major Russell. 


May I have one second, sir, to do some quick math. 
There may be one issue I have to preserve in addition to 
that. 


Defense counsel conferred. 


CC: 


MJ: 


CC: 


MJ: 


Sir, I believe I've properly preserved that issue. 
Well, do you want to exercise a peremptory challenge? 
T aia: ates. 

Who? 


I peremptory challenged Woulfe, sir, and then I went 
through -- 


So you want to peremptory challenge Woulfe? 
Yes, sir. 


Bailiff, let's bring the members back in. 


The members entered the courtroom. 


MJ: 


The court will come to order. 


Members, I'm just going to ask you to go ahead and just 
stand at ease and stand in place for just a minute 
because I'm going to let you all exit here in just a 
minute while we rearrange the courtroom. 

Colonel Cruz, Colonel Hanson, Lieutenant Colonel Couser 
and Major Woulfe, you've all been accused. I want to 
thank you very much for your time over the today. Your 
duties with this court-martial are through and when I 
excuse all of you you're free to go about your normal 
duties. 


What we're doing to do is take a short recess, rearrange 
the courtroom and rearrange the seating, and at that 
point then we'll hear opening statements from counsel 
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for the case. You all can just leave the folders there 
on the table and we'll take care of sorting that all out 
here in a minute. 


The court's in recess. 


The court-martial recessed at 1543, 2 November 2004. 


The court-martial recessed at 1600, 2 November 2004. 


MJ: 


The court will come to order. Let the record reflect 
all those present when the court recessed are once again 
present. The members are present. 


Members of the court, I have further preliminary 
instructions for, you. 


First, when a witness is called, the counsel who calls 
the witness will question the witness first and then 
opposing counsel will be given the chance to ask 
questions of the witness. 


In the event counsel makes an objection to a question or 
an item of evidence and I sustain the objection, you 
must disregard the question and’ the answer, as well as 
the item of evidence. The alternative is that I might 
overrule an objection, in which case you may consider 
the question, the answer or the item of evidence. 


When counsel are finished, if you believe that there's a 
substantial question which needs to be asked of the 
witness, you're given the opportunity to do so. The way 
we do that is you'll find in your packet a member's 
question form. 


What I would ask you to do is write out a complete 
question, indicate at the top of the form who the 
question is to be addressed to, print your name at the 
bottom of the form and then sign it as well. This 
method gives counsel and myself the opportunity to 
review the guestion before it's asked in open court for 
your questions, like mine and questions of counsel, are 
subject to objection. 


Please ensure that your questions are relevant to the 
issues before the court and are not biased to aid one 
Side or the other. 


oe m 


Do not allow any other member to see your question. 
Whether the question is asked or not, it will be 
attached to the record and become an appellate exhibit. 


Bear in mind that counsel are responsible for preparing 
and presenting their cases. 


in questioning a witness, you must not depart from your 
role as an impartial trier of fact and become an 
advocate for either side. 


Second, during any recess or adjournment you may not 
discuss the case with anyone nor may you discuss the 
case amongst yourselves. You must not listen to or read 
any account of the trial in the news media or anywhere 
else on consult any source, written or otherwise, as to 


matters involved in this case. 


I anticipate throughout this trial that there will be a 
number of witnesses in the hallway just outside the 
courtroom down from the deliberation room. I know that 
you're going to be traveling back and forth between the 
head facilities as well as the break room and the 
deliberation room. What I would ask you to do is ensure 
that you do not become involved in any conversation with 
anybody other than amongst yourselves and, of course, if 
you are discussing or talking amongst yourselves you 
must not discussion the evidence, the state of evidence 
or any matters concerning this court. 


You must also keep in mind that there will be a 
considerable amount of publicity concerning this trial. 
I caution you not to listen to or read any accounts 
either on the internet, on the television or any printed 
media. 


You must hold your discussions of this case until you 
are all together in your closed session deliberations so 
that all of the members will have the benefit of your 
discussion. If anyone attempts to discussion this case 
in your presence, you're to tell them to stop and 
immediately report the occurrence to me or report it to 
me at the next session of court. The only exception to 
this is if you're contacted about a change in schedule 
or a change in uniform. 


Third, each of you may take notes if you desire and use 
them to refresh your own memory during your 
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deliberations, but they may not be read or shown to any 
other members. At the time of any recess or 
adjournment, I would ask that you -- if you would desire 
to leave them here in the court during that recess, I 
would ask that you go’ ahead and just close up your 
folders so as the other members pass by they are not 
exposed to your notes. 


During the overnight adjournment, you will be given the 
option, you can either take your notes with you, take 
them home with you, or you can leave them here in the 
courtroom, in which case I'll have the bailiff retrieve 
them all and they will be turned over to the court 
reporter who will ensure their integrity during the 
course of the evening recess. 


When the trial is over, you may take your notes with you 
or you may leave them here, in which case I will have 
them collected again by the bailiff and the court 
reporter will see to their destruction. 


Fourth, while we are taking any recess -- or we will be 
taking recesses throughout the trial. I will always try 
to give you an idea of how long that recess will take. 

I will tell you right now I am inherently wrong. It 
will invariably run over. The only thing I will assure 
you of is that we will try to make the best use of time 
and I will try to keep the members informed of what's 
gong on, and if there's going to be a lengthy delay I'll 
let you know so that you can perhaps go take care of a 
personal matter or something if you need to. 


Are there any questions about these preliminary 
instructions? 


One other thing I would advise you of, and I notice that 
some of the members left some of your personal effects 
in the break room. I would suggest maybe that's not a 
good place because that's not a secure room. You'd be 
better off to leave them in the deliberation room. 


Any questions from any of the members concerning these 
instructions? 


It appears not. 


Members of the court, you're about to hear opening 
statements of counsel. I would advise you that opening 
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statements of counsel is not evidence. 

Trial counsel, do you desire to make an opening? 
Yes, sir. 

Do you want to use that overhead thing? 


Correct, sir. If I could have Captain Emerich possibly 
just pull up a chair and move the slides. 


You may. 
‘ 


Members, you have in front of you a monitor. Let me 
also just by way of a preliminary instruction, this 
electranic system is brand new. We're still, quite 
frankly, trying to work our way through it. So if we 
seem a little clumsy in our use of it, it's because it 
is new. 


But you should have a monitor in front of you that you 
can turn on if it's not already on. You can also -- 
there's a large display on the wall there. It all shows 
the same thing, so you're free to look at whichever 
source you want to. 


Trial counsel. 

Permission to enter the well, sir. 
You may. 

Good afternoon, gentlemen. 


Major Paulus, the accused in this case, was cruel and 
inhumane to an Iraqi prisoner of war in his care and 
custodv. That prisoner of war was named ()@) 

(b)(6) He was a 52-year-old man when he came into tne 
detention facility ran by Major Paulus. 


On the Sth of June 2003, while a prisoner there, he had 
a severe episode of diarrhea. It was so watery that it 
was seeping through his clothing. Major Paulus was 
alerted to this, saw that the man was -- had this 
diarrhea, ordered Marines to stand him up, get him on 
his feet, get him out of the holding building that he 
was in. But (6)6) was so ill that he'd fall over 
into concertina wire. 
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Major Paulus' answer, as you're going to hear to that, 
was to order a Marine, Lance Corporal ()6) to 
reach down, grab (6) by the neck, that was the 
order, and drag him out ot that cell some 20, 20 to 
40 feet, outside to an outside holding pen. 


Now, when (b)(6) had defecated he was naked and they 
took his clothes off. So then he was naked. And when 
he was being dragged he was naked. And when he was left 
in that outside holding pen he was naked. And that 
outside holding pen is just dirt, dust, gravel, pebbles. 
And in the heat of the day, Major Paulus, as you're 
going to hear, left that man there. He received no 
medical attention. He defecated himself, diarrhea, two 
more times within the next seven hours ‘before he was 
found deceased. 


Gentlemen, what this case is about is how Major Paulus 
was cruel and inhumane to that prisoner of war. 


The Geneva Convention, 1949, the countries of the world 
got together and they decided because of all the 
atrocities that had happened to the victims of war, 
meaning the people that because of war are most 
helpless, most defenseless, that the countries of the 
world were going to agree to give them certain 
protections. And those individuals, those victims of 
war, were typically poorly treated, were prisoners of 
war. Prisoners of war being individuals who had given 
up, surrendered, turned themselves in, had no way to 
defend themselves, they were going to be given certain 
protections. The sick or the wounded, they were going 
to be given certain protections. 


The United States agreed to this treaty and the Geneva 
Convention, and you're going to hear about two of them. 
It's going to be Protocol 3, which deals with enemy 
prisoners of war, and Protocol 4 that deals with 
Civilian detainees. 


And the United States agreed and entered into these 
treaties. The Country of Iraq prior to OIF entered into 
these treaties. Both the United States and Iraq were a 
party to these treaties by the time Operation Iraqi 
Freedom kicked off. 


What type of rights were given to a EPW or what type of 
rights was a civilian detainee in a time of war entitled 
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to? There's a number of them. But the three basic ones 
that you're going to hear about, one, the right to be 
treated humanely; two, right to be protected against 
acts of violence; three, to be given medical care 
adequate for their needs. 


Go ahead, next slide, please. 


The assistant trial counsel did as directed. 


TC: 


Major Paulus' background. You're going to hear that 
Major’ Paulus went to AWS. He went to the resident 
course. When he went: to AWS, he had a class on. the Law 
of War. During that class, he was taught that all these 
principles, these three basic principles that I just 
mentioned, right to be treated humanely, right to be 
protected against .acts of :violence and right to medical 
care, he was taught all of that. So by the time OIF, 
Operation Iraqi Freedom, happened, by the time he became 
OIC of the detention facility at Camp Whitehorse outside 
of An Nasiriyah, he had specific knowledge as to those 
rights. 


You're going to hear also that he got assigned to be the 
l&l for 2/25, one of the I&I's for 2/25. He worked with 
Golf Company. And when he was assigned to 2/25, ‘yAght 
prior to the deployment of 2/25 to Iraqi and OIF he was 
specifically tasked to teach the Marines from 2/25 about 
the law of war and how to treat EPWs. They taught him 
one very specific and important principle that underlies 
Geneva, and it's called the principle of reciprocity 
meaning treat, them like you would want to be treated if 
you were a prisoner of war. And he specifically 
referenced: in those classes the Geneva Convention. 


Major Paulus deployed in support of Operation Iraqi 
Freedom with 2/25. His initial assignment was to be 
Deputy Camp Commandant for Camp Whitehorse. Later he 
became OIC of the detention facility approximately one 
week prior to the incidents with ()@ 


Camp Whitehorse detention facility. The facility itself 
was started up sometime in April of 2003. Originally it 
was being run by the MEU that was in control there. 

2/25 eventually took it over. The initial OIC of the 
facility, you're going to hear from this gentleman, 
MajOY (6) He initially upgraded the facility. 
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The purpose of the facility was that it was going to be 
a temporary facility meaning that prisoners were not 
going to be permanently housed there. Prisoners would 
come in, there would be an initial determination by an 
intelligence team there as to their status, what their 
status would be, and then the prisoners would then be 
sent, if need be, to a more permanent facility. But the 
purpose of it was just to be temporary. 

Now, at the Camp Whitehorse Detention Facility they had 
a typical way of handling prisoners. When a prisoner 
would first come in, they would typically come in with a 
sandbag on their head as was procedure and with 
flexi-cuffs on their wrists. And when they first came 
in, they would have to be strip searched to make sure’ 
there wasn't any, contraband on them or there wasn't any 
weapons or things like that. 


And also they would search them for injuries and so 
forth because there would be a corpsman there during the 
search. During the search, there was also log entries 
that were made, a logbook that was kept, so when an 
individual would come in the Staff NCOIC would log in to 
the logbook why the person is being captured, who is 
being captured, the date of capture, who was the 
capturing unit and other types of entries. 


Now, after the initial in-processing took place, the 
next stage was that they went to what was called the 
isolation phase, which at that point a -- by direction 
of a HET team, a Human Intelligence Interrogation Team, 
that had been operating with the camp, the prisoners 
would go and have to stand up roughly about 50 minutes 
out of every hour and then they could sit down for 10, 
and that would happen all night long. The purpose of 
that was to wear him out so that the next morning when 
the HET teams would arrive they could got more 
information out of them basically. 


Once the HET teams had spoken to the detainees, the next 
phase is they would go into general population or they 
would be released, the general population being they'd 
go in with the rest of the prisoners. They no longer 
would have to be flexi-cuffed or sandbagged. Those 
would be taken off unless there was some security reason 
for it and the prisoners were then released into just 
the general population of the facility. 
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You're going to hear from NCIS Agent (b)(6) . NCIS 
Agent (b)(6) took a signed sworn statement from Maior 
Paulus. He asked Major Paulus, because Agent (p)6) 

had received a statement that Major Paulus had made on 
the day’ that (6) was found dead, a handwritten 
statement, multiple pages, and he started asking him 
about this whole dragging incident. And Major Paulus 
admitted, and you're aoina to read in the statement, 
that he did order (b)(6) zo drag(p)(6) out by the 
neck." He's going to tell you that he saw the diarrhea. 
‘ : 

But something else that he's going to tell you is that 
the way Major Paulus describes the dragging incident is 
very much different from (p)@6) secause the way Major 
Paulus described it in his statement as you will read 
his signed sworn statement, was he Saw (p)6) grab 
him by the throat and draag him. That was his 
perception. And Agent(p)(6) asked him, well, what 
do you mean by the throat? And Major Paulus said, well, 
you know how, gripped him like you'd grip a log if you 
were going to move a log, put your hands down below the 
neck, thumbs up over the top of the neck, gripping the 
neck and pulling backwards. That was his perception. 


Go ahead and put up that last slide. 


The assistant trial counsel did as directed. 


TCs 
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The bottom line, members, at the end of this trial the 
government believes that it will prove to you beyond a 
reasonable doubt that’ Major Paulus was cruel and 


inhumane to (b)@6) Because he was cruel and 
inhumane and because of the things that he ordered in 
regards tc mye) as far as the dragging, as far as 


leaving him out there naked, that he's guilty of each 
and every offense on that charge sheet. 


Thank you. 


Let's take about a ten minute recess before you start 
your opening. 


The court's in recess. 


The court-martial recessed at 1701, 2 November 2004. 
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The court-martial was called to order at 1711, 2 November 2004. 


MJ: 
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The court will come to order. Let the record reflect 
that all parties present prior to the recess are again 
present. The members are present. 


Mr. Higgins, your opening statement. 
Thank you, sir. ' 


Good morning again, and for the fourth time I'll 
introduce myself. My name is Keith Higgins. I'm the 
Civilian counsel. I'm a Reserve Lieutenant Commander in 
the United States Navy. It's my pleasure to represent 
Major Clarke Paulus along with Captain ‘Tom Jasper. 


Not only did Major Paulus learn about the Geneva 
Convention as a young Marine, as a student at AWS, not 
only did he teach about them to other Marines before 
they deployed to Iraq, he also met with all of their 
requirements in regards to (p)@) 


This case is about context, perspective and 
reasonableness because if you look at the evidence in 
the context from the perspective of Major Paulus you 
will find and the evidence will show that his actions on 
the afternoon and early evening and evening of 5 June 
2003 at Camp Whitehorse, Iraq, were reasonable, not 
criminal. 


Context. Major Paulus after graduation from AWS became 
the I&1 for Gulf Company, 2d Battalion, 25th Marines. 
When the 25th -- when 2/25 was mobilized, expecting that 
he too would eventually be mobilized and wanting to stay 
with 2/25, he contacted Major (6) the Commanding 
Officer of H&S Company, 2/25, to see it there was a 
billet available for him in that battalion. You'll hear 
MajOr (b)6) testify that there was and Major Paulus 
accepted a position as the XO of H&S Company. 


They mobilized, they went to Camp Lejeune. There was 
training there, training which Major Paulus was one of 
the instructors, training on the law of war, training on 
the Geneva Convention, and then they deployed to Iraq. 


Now, 2/25 moves into the area around An Nasiriyah. It 


was at the time when they arrived there being 
controlled, operations being controlled, by the 15th 
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MEU. As time moved on, 15th MEU moved out and 2/25 took 
over the area. The MEU had set up a detention facility 
at Camp Whitehorse. The MEU wanted a detention facility 
set up at Camp Whitehorse because they were encountering 
enemy prisoners of war as well as street criminals and 
they needed some place to hold them. You'll hear that 
the 2/25 was tasked with establishing this detention 
facility, and they did. 


The first OIC was Major William (6)6) who we expect 
to be the first witness in this case to talk to you 
about" how the detention facility was brought on line. 
Maj Or (b)(6) -emains: the OIC from about the early April 
time period to May 28th, 2003, at which point he takes a 
different position and Major Paulus picks up the OIC 
positian as a collateral duty of being XO of H&S 
Company. ; 


You heard a little bit in the government's opening 
regarding the process. I'm going to quickly review that 
process. There's indoctrination. Prisoners are brought 
in by the capturing unit. They are strip searched, 
checked for weapons, the corpsman looks over them for 
health concerns and they are then placed into the next 
stage, which is isolation. You heard about the fact 
that during isolation prisoners would stand for 50 
minutes, sit for 10 minutes until they went and had an 
interrogation. After their interrogation, they were 
either placed in the general population or they remained 
in isolation. 


Captain Jasper, would you put the diagram on, please. 


The defense counsel did as directed. 


CC: 


Now, these are in-processing pens. That is where the 
in-processing was done. That's where they would be held 
and then they would be taken out. If there was more 
than one prisoner that came in, they'd be held in these 
pens and then they'd be taken out. 


You're going to hear the guards tell you this is the 
most dangerous phase of detention, of dealing with the 
detainees because up until the 4th or 5th of June they 
don't have a translator. They have to rely on hand 
motion and the few Arabic words that they picked up. 
You're going to hear that there was one prisoner that 
had a razor blade stuck in his mouth. They had to get 
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that out of the prisoner's mouth. 


You're going to hear they had a great difficulty in 
communicating with these prisoners and the whole process 
of in-processing, the’ whole -- all of the attention is 
focussed on doing it quickly. They want to move with 
speed because it's dangerous, ‘they are outside and they 
don't want to have any problems with these prisoners 
because the prisoners aren't just enemy prisoners of 
war. 


You're going to hear evidence that besides what are 
clearly EPWs, they are also common street criminals, 
people with the nicknames like the assassin. They had 
one person in there that was being held because he had 
cut his sister's,nose off. These weren't enemy armed 
combatants only that were being held in here. They were | 
common Iraqi street criminals. 


You're going to hear that this detention facility 
processed between 150 and 200 detainees, some of them 
held for as long as 30 plus days. You're going to hear 
that about two weeks prior to Mr. (<@) coming in they 
had an incident in which a prisoner was faking illness. 
He kept faking seizures. You'll hear the first time he 
faked a seizure he's transported out to the BAS in 

An Nasiriyah -- actually, excuse me, he's transported 
out to the hospital, An Nasiriyah Hospital, to be 
checked. They check him out, they find out he's fine, 
they send him back. He's there for a little while, he 
starts having one of these seizures again. (6) 

comes down, looked at him, examines him, lifts up his 
head and let's it go and the person catches himself. He 
says he's faking. He's faking and he leaves. 


In addition, you'l1. also hear how again about a week 
before Prisoner (b)(6) arrives that HM2, now HM1, (6) 
gives the guard force a talk on the dangers of handling 
human waste. He gives the talk you might not be able to 
tell someone is sick by looking at them but handling 
human waste is unhealthy. And he goes through the 
various types of diseases that you can get from handing 
waste. 


Mr. (b)(6) comes in at 1900 on 3 June 2003. He's 
in-processed. On 4 June he has his HET interrogation. 
You'll also hear on 4 June, that would be Prisoner 
(b)(6) first full day there, Major Paulus and 
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Major ()(6) are down at Tallil Air Force Base. 


The Army has a detention facility down there and they 
both have gone down there to try to get the Army to take 
all of these prisoners off their hands, to get these 
prisoners out of what was supposed to be a temporary 
holding facility, to get these prisoners who they don't 
really know why they're being held all the time or if 
it's a viable reason that they are being held because 
it's not always clear that they are EPWs, to get them 
moved into the proper facility, an Army facility down at 
Tallil Air Force Base. 

‘ % 


You'll also going to hear on 4 June Major Pauls was 
involved with the planning of a coordinated search of 
the marketplace in An Nasiriyah. Those two things kept 
him away from the camp for most of the 4th of June. 


You're going to hear about the 5th of June in which 
Weapons Company takes into custody a high visibility 
prisoner referred to as the sheik. Originally the sheik 
is supposed to have special treatment. Originally the 
sheik was supposed to be placed out in this building 
right here which HET had been using for their 
interrogations. It had been set up, they put a cot in 
there for him. 


Now, you've got to remember on the 5th of June the 
process that's in place, our troops are staying here and 
then we have these two holding buildings right here. So 
when we place someone in isolation, we have to use this 
holding building right here. The Battalion places 

them -- the guard places him in this building right here 
and all the rest of the population gets moved over here. 
That happens any time they have to put somebody in 
isolation. 


5 June the word comes down from the Battalion Commander, 
the sheik's people fired on my people, he doesn't get 
his special treatment anymore, I want him to be treated 
like everybody else. Well, now the sheik has to go from 
here, he has to go through the full in-processing and 
then he has to be placed into isolation. 


You're going to hear there's a special concern about 

placing the sheik in isolation because they already have 
heard word that his followers have fired on the Marines. 
The guard force does not know what type of commotion he 
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carl cause by interacting with all the other prisoners 
they have there. At the time the population of the 
detention facility was 20 other prisoners, so 21 
including the sheik. 


Major Paulus and Major (b)(6) get word that this has to 
occur, so they come down to the detention facility to 
oversee this. They arrive and they are told that 
Prisoner (p)@6) has defecated himself.:' Now, what they 
are presented with is gg with defecation here, the 
sheik needs to get into here. So they tell the guard 
force get him up, get him off here. So he stood up, he 
stands there. 


Now, not just @)@) testifies -- is going to testify 
about what occurs next this way, but yg and the 
statement you're’ going to get from Major Paulus, he 
stands there and he falls and he catches himself on the 
window sill and then places himself down in between the 
concertina wire. The guard force is told get him out of 
the concertina wire. They see him fall and grab and 
believe he's faking it. Get him out of that concertina 
wire. 


As they are pulling him out, razor wire is catching on 
his clothes as you can imagine one of these loose robes, 
and it's ripping and tearing it. And he has defecation 
which was originally on the back is now ending up as he 
has to be moved because he's non-compliant and it's 
getting moved all over him. By the time they get him 
off, he is covered in defecation. They try to get him 
to stand up. He won't. 


One of the guards at this point comes up to Major Paulus 
and says he's been uncooperative, this is what this guy 
has been like, words to that effect. I want him out of 
here because now they've got to get this place clean. 


First (by) takes the clothes off. (b)@ is told to 
go burn the clothes. Now ‘(py has to grab him and 
he has leather gloves, not latex, and he tries to get 
him up. He can't get him up. He looks to the officers. 
He looks to the two officers that are standing there and 
Major Paulus tells him take him by the neck and get him 
out of here. And then Lance Corporal ()@) reaches 
down, lifts him up, puts one hand behind him, cups one 
hand under the neck and starts to drag him out. All 

of -- and he drags him out to the pen. And there is 
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some dispute as to when or where (6)6) comes in to 
help out. 
Major (6)6) , the Commanding Officer, is standing there 


the entlire time. He will testify that he say all of 
what I just described to you. He will testify that he 
heard the order that was given. He will testify that he 
saw how the dragging was done and he will testify that 
he believed both the order and the manner in which it 
was Carried out was reasonable, that he did not 
counterman that order, that he did not stop Lance 
Corporal (b)(6) : because he saw nothing wrong with 
what was happening. 


As to what Staff Sergeant (b)(6) will say, I'd 
ask you to pay close attention to his cross-examination. 


Hatab is in the back pen. His clothes have been taken 


off. HM3 (b)6) has a conversation with Major Paulus. 
Thev check him out. He may have had a heart attack. 
HM3 (b)(6) goes into the pen and finds that his chest -- 


first he checks him for any open wounds, any signs of 
trauma. any bruising, all of which is negative. HM3 

(b)(6) says he finds no signs of trauma, no cuts because 
remember he's just fallen into razor wire. He was able 
to do that without cutting himself. 


He listens to his breathing. He watches his chest and 
he finds that his breathing and chest movements are all 
timed rhythmic movements, a sign of good health. He 
checks his pulse again. Strong pulse with timed 
rhythmic beats. He calls his name. (@@) doesn't 
respond. He does the sternum rub. He kind of sits up 
and says something in Arabic. Again we have a language 
problem. : 


Major (b)(6) will testify prior to the exam that while 
he was lying thene()(6) raised his hand up and said, 
hey, hey, or words to that effect. Major ()@) says, 
I'm not talking to you, I got nothing to say to you, and 
walks away. 


(b)(6) then does the exam I just talked to you about . 
comes back up to the Majors and says his vitals 
are good. He gives words to the effect that he's 
probably faking it. That's what Major (b)(6) is going 
to testify to. And it's in line with the perspective 
Major Paulus had when he came down at 1700 and he was 
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informed that this had been an uncooperative prisoner. 
It's in line with the perspective of the fake fall and 
the catch on the window sill. It's in line with the 
perception Major Paulus had at indoctrination. 


HM3 (6)(6) also says, have the guards monitor him, if 
anything changes or you see anything abnormal call me. 
And he goes back to the BAS detachment. Major Paulus 
stays there until 1800 sunervising the cleaning of this 
holding pend. Major @)@) is watching the 

in- processing of the ) The sheik ends up in the 
holding pen in isolates” Gene est population is in this 
building, 46 is back there. 


Major Paulus leaves the detention facility. Soon 
thereafter word comes that they are 100 presumably armed 
protestors on their way to Camp Whitehorse. Major 
Paulus is part. of the reaction force. Everyone in the 
camp puts on flak jackets, grabs weapons and takes 
positions. Major Paulus takes the reaction force 
outside of the camp and sets up about 25 Marines in 
HMMWVs in a blocking position. All the guards are 
standing to, all the Seabees are standing to. This is 
the first time that anything of this nature has happened 
at the camp. And they wait. 


Word comes that the protestors have turned around. They 
stand down. They do debriefs. The officers meet. 
There's some discussion and it's passed to the troops 
they need to standby and be alert for the rest of the 
night. Major (b)6) will tell you security became the 
primary concern tnat evening. 


You're going to hear. one of the things that Staff 
Sergeant (6) will tell you, is that they just 
didn't have extra ciothes lying around this place. They 
certainly didn't have clothes that they could risk 
wasting with someone defecating on them again. There 
was a concern about placing (b)(6) back in the 
holding pen given he was defecating. He does defecate 
himself again sometime around the 2000 time frame. 
You'll hear prisoners are called out, he needs to be 
cleaned up. 


Now, Corporal (b)(6) ils going to testify that it's his 
recollection that a corpsman came out. He's going to 

testify not like it's some assumption from reading the 
log where it says vital signs checked. He actually has 
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memory that it was HM2 yg, that came out and checked 
(b)(6) . And that examination, according to Corporal 
()6) , happens around 2130. The vital signs are 

c ecked and he's fine. 


Major Paulus comes back to the holding facility at 2210. 
It's not -- his specific reason for being there is that 
they are transferring a prisoner. This is a logbook 
entry that gives us this time at 2210. You'll see in 
his written statement that he referenced that that's why 
he came down, the transfer. He's told about the 2200 
defecation incident. 

4 


He also in his statement tells us that he heard (b)(6) 
moaning. He asked the guards, has he been doing that 
all alang or did he just do it when I showed up? The 
guards tell him just did it when you show up. Again, 
showing that gg) is doing this for attention. Major 
Paulus leaves the detention facility. Sometime after 
that. the guard shift around the midnight shift finds 
(b)(6) » deceased. 


Some few hours after that Major Paulus, like he's been 
trained to do, assuming there will be some type of 
investigation on the station with Major (b)6) , doesn't 
know what type, sits down and writes a ten page 
statement not even 12 hours after this occurs. You're 
going to see that statement. He's interviewed three 
times by NCIS. He sits down and he talks with them all 
three times. 


The first time he talks with them he drives down to 
them. : They are not even asking to see him, but his 
troops have been sent to Kuwait for interviews, 
interrogations, by NCIS, and he goes down with his guard 
force and he goes and he finds the NCIS people. And 
he's one of the first, if not the first, people 
interviewed by NCIS. 


Mr. Higgins, about 20 minutes. 

Yes, sir. 

Members, the evidence is going to show Major Paulus 
wasn't derelict in the performance of his duties under 
the Geneva Convention. It will show he did not maltreat 


prisoner (b)6) did not cause Prisoner ()é6) to be 
unlawfully assaulted. It will show that he's not guilty 
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of these charges because when you place all of the 
evidence in a proper context, view it from the 
perspective of Major Paulus, you will find that his 
actions were not unwarranted, they were realistic. They 
were not unjustified,’ they were rational, and they not 
unnecessary, they were reasonable, and we'll ask you to 
return a verdict. of not guilty to both charges. 


Thank you, Mr. Higgins. 


Members, we're going to go ahead and recess at this 
time. 


As I indicated during the preliminary instructions, you 
can leave your folders here tonight and the bailiff will 
collect them, they will be turned over to the court 
reporter and then returned to you in the morning or, in 
the alternative, you may take them home with you as you 
desire. If you are going to leave them here, if your 
name is not on the front of them, what I would ask you 
to do is either put your name on them or just take your 
name placard and’ stick it inside the folder so we can 
make sure we get the right folder back to the right 
member . 


And as I cautioned you during the instructions, you're 
not to commence your deliberations either amongst 
yourselves or anyone else. Please avoid reading any 
accounts of the trial that may be available either on 
the television, printed media or on the internet. 

Any questions about that? 

Negative response. 


Till 8 o'clock tomorrow, the court will be in recess. 


The court-martial recessed at 1740, 2 November 2004. 
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The court-martial was called to order at 0808, 3 November 2004. 


MJ: 


TC: 


MJ: 


The court will come to order. Let the record reflect 
all those present when the court recessed are again 
present. The members are present. 


Our court reporter this morning is Staff Sergeant Perry, 
and he has been previously sworn. 


Good morning, gentlemen. 


I bel’ieve you all have your folders back. If you, could 
just give me a thumbs up that we're in good shape. 


It looks like we are. 

Major Francis, your first: witness. 

Yes, sir. 

The government calls Major (b)(6) to the stand, sir. 


Bailiff, if you could go get Major (b)(6) 


The court is in recess. 


The court-martial recessed at 0809, 3 November 2004. 


The court-martial was called to order at 0810, 3 November 2004. 


MJ: 


Maj or (b)(6) 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


United States Marine Corps Reserve, was 


called as a witness by the prosecution, was sworn, and testified 
as follows: 


DIRECT , EXAMINATION 


Questions by the prosecution: 


PO PO 


Please state your full name. 
My full name is (b)(6) 


And currently your current city and state of residence? 


(b)(6) 
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Currently you are a Major in the United States Marine 
Corps Reserve? 
The IRR. 


Now, do you currently -- or at one time you were 
assigned to 2/25, correct? 
That's correct. 


When were you assigned to 2d Battalion, 25th Marines? 
February of 2003. 


Until when? 
June of this year, I believe it was June 5th. 


What was your assignment when you were ‘assigned to 2/25? 
Weapons Officer. , 


Now, did you deploy in support of Operation Iraqi 
Freedom? 
I did. 


When did you deploy? 
With the Battalion, March of 2003. 


This Battalion being 2/25? 
Yes. 


At that time, what was your billet inside the Battalion? 
Weapons Officer, Staff Officer in the 3 shop. 


Did you actually end up in Irag during Operation Iraqi 
Freedom? 
Yes. 


When you arrived in Iraq, where were you assigned? 
In Iraq, Camp Whitehorse. 


Okay. Where was Camp Whitehorse located? 
In Nasiriyah on the outskirts of the city. 


When you say outskirts, what do you mean? 
Well, not in the center of the city but it was just 
outside the urban area. 


Was it south? North? 
South. 


How far south? I mean, how far from -- 
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Straight line distance on the map, I believe it was five 
kilometers, but -- well, about five kilometers, sir. 


Now, when did you actually get assigned to Camp 
Whitehorse? 
I guess the day that I arrived there. 


But when was that? 
March 4th. 


And this is 2003, correct? 

Correct: 

' z 

Now, when you arrived at Camp Whitehorse, what were your 
duties there? 

Duties? Well, staff planning, we moved up there. We 
actually moved in with the 15th MEU. They were our 
higher and they were operating and they were moving 
forces farther north, so a lot of operational planning 
going out at that point. It wasn't really a camp at 
that point. Essentially we called -- it was called a 
camp, but it was a bunch of buildings, former Iraqi Army 
buildings. So they had occupied it, the 15th MEU, and 
then were kind of moving out. They still had their 
Headquarters and we sort of moved in there and started 
moving our companies out and then supporting them. 


So 2/25 moved into Camp Whitehorse? 
Yes. 


Was Camp Whitehorse the COC in that area? 
Our Battalion, COC, yes. The MEU COC, yes, for a period 
of time. 


Now, during April of 2003, did your duties change at 
all? 

Many duties but, yes, one of which -- a couple, and one 
of which was the .EPW holding facility. 


How were you assigned to that duty? 

Assigned? It was after they had taken some -- "they" 
being the MEU, had brought in some -- they had some EPWs 
there and their MPs were handling it. But, as I said, 
they were transitioning. The MEU was moving up toward 
the river, then five kilometers north and then to the 
center of the city. 


Their MPs weren't going to do it, so at a morning 


566 


PO BO 


a s 


meeting the MEU Commander told our Operations Officer 
that we would be in charge of it, and that happened. 

And actually it was a few days later, maybe a week 
later, the MEU Commander said something about, well, you 
need an officer down there. 


So we came back from a staff meeting, you know, a bunch 
of us officers there, the same rank, one of which was a 
police officer in New York. And they were starting up 
the task force, we were going to establish their police 
force. So process of elimination, the cop goes with 
cops. Okay. I was standing there. Guess what? I had 
the EPW holding facility. I didn't know where it was, 
but -- 


Were you assigned as OIC of the facility at that time? 
Yes, that was one of my duties there. 


Where was the facility actually.located? 

It was on Camp Whitehorse, which is kind of a bermed up 
area. It was within that over to kind of by the edge of 
it, away from our buildings a little bit, maybe a 

couple -- maybe a 100 meters or so from one of our -- 
one of the buildings where we had our Marines barracked. 


Okay. Now, after you became OIC, what did you learn was 
the purpose of the detention facility? 

Just a short term conduit, if you will. Tallil Air 
Force Base was down the road maybe a half hour drive, 
and that was the big main holding facility. They could 
hold up well over 500 EPWs in there. But we were just 
for that area, for the MEU and 2/25 that occupied that 
area and any other units that were in there. 


But mainly -- initially it was if the MEU or 2/25. 
grabbed any detainees or EPWs, suspected EPWs during 
operations. They'd bring them there and then their HET 
team, Human Intelligence Exploitation Teams, would 
screen them and then advise the MEU Commander and that 
way we could send them to Tallil or let them loose. So 
initially that was the gist. 


So the detention facility's purpose was to hold 


detainees, correct? 
EPWs, detainees, personnel that were grabbed so to 


speak. 


Okay. Well, when you became OIC, did you have a Staff 
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NCOIC? 
Yes. 


Who was that? 
Well, the -- they did just before I did, so I came down 
there. But it was a Staff Sergeant (p)6) 


Now, was he eventually replaced? 

He was replaced because he was medically evacuated. He 
had a hernia, a problem -- an issue with that. He went 
off to Tallil to be -- fora consult and we never saw 
him again. They sent him to Germany and back to the 
states. : 
With him vacating, we had another NCO, a Sergeant (b)(6)_ 
and anather Staff NCO, Staff Sergeant (p)6) 

that came in shortly before that. So by default Staff 
Sergeant (p)(6) became the Staff NCOIC. 


When did that happen? 

Staff Sergeant (p)(6) was there for a fee weeks with me. 
May -- it's been a year and a half since that happened, 
so I'm thinking maybe May some time. I don't know. 
Maybe the end of April. 


How long were you the OIC of the detention facility? 
To the end of May. From the last court-martial, I 
narrowed it down to about the 28th or 29th of May. 


2003? 
Yes. 


Who took over as OIC From you? 
Major Paulus. 


and that's the same Major Paulus that is sitting here in 
the courtroom today? 
That's him. ' 


Other than you and the Staff NCOIC, was there anybody 
else that you had working under you at the detention 
facility? 

Anybody else -- 


Correct. 


-- aside from the other 18 Marines? Is that what you 
are asking? 
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Right. Who's working with you at the detention 


facility? 

Staff Sergeant (b)6) then there was some sort 
of team leaders, squad leaders, Sergeant @)¢@) Sergeant 
Pittman, Sergeant @)@) Sergeant (b)(6) ‘ a couple 
of Corporals. 


Well, there was a number of other Marines working there, 
correct? 
Right. 


And how many Marines did you have working there when you 
were the OIC? 
Roughly 18. 


How would you haye -- let's talk about the way that you 
actually handled’ EPWs there at the detention facility. 
Okay? 


Was there a typical process by which the EPWs would be 
handled when they came in? 

Yes. One caveat was that this whole process had evolved 
from -- I have to speak for myself the day I walked down 
there or that night. A lot of things were put in place, 
sort of corrective measures, things to make it better or 
more controlled. But after a little while, what we 
worked into was a very simple process as this. 


The unit, the delivering unit, whoever was capturing, 
should have called ahead but many times they did not 
because they weren't -- for whatever reason they didn't 
do it, so we didn't have any heads up. But they would 
show up and they'd show up in front of the facility and 
they'd have whatever they had, let's say two detainees 
in there. Then we would meet them. 


Generally I wouldn't be down there. I'm not down there 
all the time. But the Staff NCO there, one of the 
senior men, would come out and they would meet up with 
them and have the logbook and would start to identify 
how many do you have? Three. What are the 
circumstances of capture? And they would get the senior 
man from that unit sort of jot down what happened. 


And then when they had -- they had an idea of this. 
They would take them off the truck and they would do 

a -- set them in the pen. Sometimes if we had a lot of 
them we'd put them in outside pens. If not, they went 
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up to the wall against the building and they would be 
searched, searched for whatever they had. While they're 
being searched, they have the sandbag there and all 
their personal belongings would go in there or evidence, 
if there was a weapon or if they had whatever, 
documentation would go in there. It was also logged in 
the EPW' tags in addition to the logbook we had. 


EPW tags, what do you mean? 

It's a tag. It's an EPW tag. It has certain -- it's 
just basic information on an EPW tag, weapons or 
location, what have you. So that would be one thing as 
far as the documentation to get from the capturing unit 
because we would have no idea. So that would go on the 
tag. We also kept a logbook which was much more 
comprehensible than a simple tag. 


Let's talk about the tag specifically. What would 
happen with the tag after it was filled out? 

The tag would go on the individual and part of it in 
their gear. 


So on the EPW itself? 
Yeah. 


Who is. keeping -- who would fill out the information to 
place on the tag? 

Who was supposed to? In the perfect world, the 
capturing unit. After awhile, as I mentioned to you in 
my preface to this was that it evolved, the whole 
process evolved. 


Initially we had problems with that, but within our 

own -- for: our staff meetings and to the higher staff 
meetings we dissimilated the fact that filling out the 
tags when they bring them in, so after awhile they would 
have them. But I know for our companies, a couple of 
companies used their Company Gunnery Sergeant and he 
would -- he was responsible for that, so he had 
everything filled out when he showed up. 


But in the beginning and after awhile, it had taken 
awhile to get to that, but other units, units from Army 
units just passing through whomever, they may not have 
any of them. So when they showed up there, it was more 
information at least to get the logbook. At least we 
had more information, you can identify who they were 
and -- the tag had a number on it. 
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Let's talk about the logbook. 


What kind of information would be kept in the logbook? 
Take the basic information from the tag and then add 
some more, which would be a weapon, what type of weapon, 
how many were captured -- well, the weapons or anything 
important that was captured with them. We also put a 
medical condition when they arrived. 

Okay. Now, who would keep the logbook? Who was the 
person that would make the entries in the logbook? 
Well, essentially it was the senior man down there, 
which were Seraeant (pe) or Staff Sergeant 


(b)(6) Since they lived there, the Marines -- 
the holding facility was nothing more than a building’ 
with three sections. Two sections consisted of where 


the prisoners or’ detainee were held. The other section, , 
which was blocked off by sandbags, is where the Marines 
lived. So they lived in the same area. So Staff 


Sergeant wy6 and Sergeant would be there 
a toe (b)(6) (b)(6) 


So in answering your question, they would do it the 
majority of the time. Or, if they weren't there, it 
would be the senior man on scene. 


Okay. Now, after prisoners come in and you've taken 
basic information for the tags and the logbooks, what is 
the next thing that would happen with the prisoners? 


They would be put inside -- I said the cells but it was 
actually two sections of the two rooms -- well, either 
of the two rooms based on who they were. If the 


capturing unit said they were EPWs and one was an 
officer and one was an enlisted, you separated them that 
way. If we had detainees on one side, we'd take EPWs 
and put them in the other. If we had a mixture of EPWs 
and detainees and officers and enlisted, then you had 
later on common criminals, that just -- you had to 
separate them all. That was the final stage. They were 
put in there and that's where they pretty much stayed. 


Was there any searches done of these EPWs or detainees? 
As I told you before, they went into the cell, they were 
searched, they were put on the wall and strip searched. 


And who would perform these searches? 


Sir, each team essentially had team leaders or squads or 
what have you. At least one of the people in that team 
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would do the searches. We had some former prison 
guards -- well, they are, not former, they work in the 
Civilian world, and we had cops and stuff, so they would 
by default with their skills and expertise. That is why 
they did that. 


During these searches, was there any security present? 
Yes. Search and cover standard, what I define as 
standard from my training going back when I was enlisted 
and such in the Gulf War the first time. Someone with a 
16 covering you and a search man, doesn't have a weapon 
on hit but he is searching. 

{ 


When the EPWs would come into the facility, how would 
they typically come in? Meaning would they be 
flexi-ocuffed or anything like that? 

Typically, yes. We got many different units, but for 
the ones with an internal 2/25 and for the MEU for the 
most part, they would be flexi-cuffed and sandbags over 
their heads. 


During the search process, did that status of being 
flexi-cuffed or sandbagged, did that change? 
In the process of being searched? 


Right.. 

Well, in searching them, one thing they do is take the 
sandbag off and they cut the flexi-cuffs so they can 
actually get their hands and then search them. Yeah, 
for the most part. I think later on with some of the -- 
the HET teams had done some things different. 


Now, after this strip search process occurred, what 
would be the next thing that happened with the 
prisoners? 

Well, the strip search consisted of obviously strip 
searching and then they are given their clothes to put 
back on after they had been searched. The strip search 
and then the searcher or whoever it was would search 
through the clothes and feel to see if there's anything 
else in there. If not, fine, hand it back to them, and 
they had their dress and, as I stated earlier, you bring 
them into the cell according to whatever category they 
pe oa a 


When they are taken into the cells, what is done with 


the prisoners at that time? 
They were put in the cells and the rest of them are 
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laying on the ground, that's where they would go, and 
they stay and they were cordoned off by -- there was 
rolls of concertina wire in there. 


Well, was there anything special that the prisoners were 
required to do once they were taken back into the cells 
after being strip searched? 

Special? Such as what? 

Such as being required to stand up? 

That occurred with the second HET team wanted that. The 
date on that I'm not sure. I think it may have been 
May 10th maybe, a little bit before that. But they 
required certain ones that they deemed as intelligence 
value, for whatever reason, they wanted them to stand’ 
for a little while and be uncomfortable. But it wasn't 
a common practice but there were some that did that, 
yes. 


You say to be uncomfortable. What do you mean? 

I'm just restating they had -- their mindset to have 
them -- for whatever reason, I can't comment on what 
their motives were but they had them stand for awhile 
and that's it. So that's essentially it. 


After that procedure would take place for those who 
would have to be required to stand up, what was the next 
thing that was done with those prisoners? 

Well, they were standing and HET wanted it done before 
when HET came back. Either they may have been there and 
dropped them off to come back and they would come back 
or if there was a situation whereas detainees were 
dropped off, personnel were dropped off, and it was 
informed that HET wanted them to stand but they weren't 
there, if we didn't have any contact we'd call them and 
they would come out there, we'd call them on the radio 
to our COC and they'd get HET there or one of their 
teams. 


So they arrived, then they would take them. The only 
connection my Marines had and my guys would that they 
would escort out of the cell back to where HET wanted 
them, that separate building off to the side, a former 
head, that they would do their interrogations. My 
Marines were never in there, never taken place. So that 
was the purpose. 


After these interrogations would take place, what would 
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happen with the prisoners? 
Well, when they were done, when HET was done, they let 
us know and we'd escort them back inside. 


And wha'tt would happen with the prisoners when they're 
escorted back inside the cell? 

They go’ back in the cell, they go right back to where 
they were with the rest of them. 


Okay. Let's talk about how the guards were arranged. 


You said you had roughly about 18 guards while you were 
OIC? 
Yes. , 


Now, were all 18 guards always on shift? 

As I explained earlier, that building -- there was one 
building, one roof that had three separate sections... 
One section is where the Marines lived. So with that 
it's close proximity. 


After awhile, one of the improvements we made for more 
security down there was to have the Seabees build a berm 
right around our holding facility for protection, 
security, the whole nine yards. So the whole camp was a 
berm and then we had a separate one so nobody could 
wonder in or what have you. 


But as far as on duty, there would be one let's say 
six-man team on duty but three would have to stay there 
because they may be working four hour shifts 24/7. So 
if nothing was going on, they're just sitting in there. 
And the two cells were essentially two rooms and had a 
one-door opening so we could put three guys there to 
cover both sides. 


So there's three people on a shift at any given time? 
Any given time, not to mention anybody else that's in 
the -~ right there are the rest of the Marines. 


How was -- what would be the typical ranks of the 
Marines that were on shift? 

I mentioned we had a couple of Sergeants and some 
Corporals off the top of my head. Again, I'm thinking 
back here awhile. Maybe three or four Corporals. We 
had a couple of personnel changes, not much, but they 
also had some other duties. 
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The perimeter guard, at some point guys had people going 
out there which was -- it was a 12 or 24 hour shift, so 
it just impacted. And then if we had to bring anybody 
outside to Tallil or detainees back, with that we had 
the two vehicle rule.’ And the guards that were going, 
they were from us. So if we had to deliver -- if we had 
somebody on duty, with somebody on perimeter guard and 
we had to take some people to Tallil, some detainees to 
Tallil or drop them off somewhere in town, it was -- 
that was our capacity, everybody was out. 


Would the shifts be configured’ that there would be one 
NCO and two non-NCOs per shift? 
For the most part. At least one NCO. 


Okay. Were the guards required to keep eyes on the 
prisoners at all times? 

Yes. That's -- yes, required to keep eyes on. That's 
why they were positioned where they were positioned to 
keep an eye on them. 


How about medical care for the EPWs? 

One of my previous statements of rules and regulations 
and sort of the process evolving, that was one of them. 
Initially when they showed up, during the war our 
turnover was very quick. It was a different HET team. 
We had a HET team from the MEU who Were exceptional. If 
they didn't actually deliver them, show up when they 
were being dropped off, they would be there shortly 
thereafter. I know my first night I was there that I 
came down there, they were taking nine out and they 
stayed with them the whole night before. They just 
would go until their mission was -- until they had it 
done. So they operated a little bit differently. 


Am I getting off the topic? 


Right. Medical care, EPWs? 

With those, things were done differently. They didn't 
have a lot of time so we really didn't have two, three, 
four days that somebody was coming in. They would come 
in and they would be done. As soon as HET was done with 
it they would be done because they talked to -- it was 
the MEU Commander and they had authority to release them 
and they would actually take them sometimes. 


After a little while, things sort of spread out, slowed 
down and another HET team came in and we'd go a day or 
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two, a couple days, a few days. So at that time, we 
noticed a couple of guys that were detained were brought 
in, they had scars on them kind, kind banged up. One 
was -- we had a shooting, a possible ambush -- some of 
our Marines were ambushed up north, and they pursued and 
engaged and they hit a couple of them. One of them 


survived. So he's all banged up so they bring him down 
there. 


Things such as that caused us in the logbook document 
the physical condition of somebody showing because some 
of these guys were battered pretty good. So with that, 
not only document ing but getting a corpsman down. 


Where would the corpsman come from? 

At Camp Whitehorse, there was -- one of the buildings, 
which was by the company office, maybe 200-meters away 
from the holding facility, and we had a couple of 
corpsmen there. The rest of the BAS was up with the 
Battalion COC up by the river which, as I said, is about 
5 kilometers north. So we had a couple of corpsman 
there at Whitehorse. 


How far was that from the actual detention facility? 
Maybe a 150 meters. 


Did you know who the corpsmen were that were working 
there? 

There were two primary, but at any time that they were 
gone, if they were doing something else, the Battalion 
Aid Station had another corpsman come in. But I'll say 
this, it was Doc we) and Doc 6) I think they were 
both HM2 or HM3, 1'm not sure. 


Okay. Was the actual Battalion Aid Station located 
somewhere differently than this nlace that you are 
describing where HM1 (6) and (b)6) were located? 
Different, yes. (The Battalion Aid Station is -- was 
located by the COC in Nasiriyah on the Euphrates. 


So at some point did the COC for 2/25 change from Camp 
Whitehorse to a different location? 

Yes. Sorry, I thought I had already stated that. They 
did move up there. I'm not sure the exact date, but 
they moved the COC up to the river and they had taken 
over -- I believe the MEU had that for a COC and at 
least one of the companies. So when the MEU left our 
Battalion Commander moved the COC up there and with that 
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The one that you were OIC of? 
Yes, for a period of time. 


Is this a fair and accurate depiction of the way it was 
laid out as of the time that you were OIC there? 
For the most part, yes. The pens were a little closer. 


Okay. Well, please describe for us what we're looking 
at here specifically. 

Well, you have labeled holding pen in two sections and 
troop buildings. It was all one -- one building, same 
roof," three different sections. 

' 


So just so we're clear here, so the members know what 
you are talking about, when you are saying there are 
three sections but it was all under the same roof what 
are you talking about? 

Three separate rooms with ~-- the wall wasn't one wall, 
it would be two walls. 


Are you referring to the squares labeled "holding 
building," "holding building," "troop building?" 
Yes. 

Troop building, what does that mean? What did that 
represent? 

Where the Marines were billeted. 


The guards at the detention facility? 


Yes. 

How about holding -- the squares labeled "holding 
building?" 

That's where the detained individuals were held. 

Now, were these actual -- please describe what the cells 
look like. 


Kind of a crude stone and mortar buildings maybe as tall 
as this’ ceiling here. One of the holding pens, it's 
listed "holding building," probably maybe three-quarters 
of the width of this room, maybe a little bit longer 
roughly. 

Sir, do you know what the dimensions are of this room? 
About 30 feet wide and about 40 feet long. 


Alike tagnt, “Sar. 
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Questions by the prosecution continued: 


Q. How about the section that's labeled there "holding 
pen?" 
A. Yes. The holding pen, well, there's one -- you have two 


in-processing pens. What they were were concertina 
wire, and initially the two in-processing pens out front 
were established because -- they were set up before the 
berm was here. You see the berm on the outside. Fora 
minute just disregard the berm. 


Q. Major (b)(6) before you go on, don't touch the screen 
because that's one of those ones you can write on the 
screen. 

A. Yes, I know. 

OF Okay. All right. 

A. So, any way, the in-processing pens were put there 
because other units -- units that were capturing units I 
should say -- drop people off would show up out of 


nowhere and pull right up to essentially the wall, the 
building there, with their HMMWVs. So one way to keep 
them away was to put those in-processing pens and stop 
them out there. 


There was an opening, and this doesn't show an opening, 
but there were two openings both facing inside so you 
have one guard covering both. That was so when they 
initially showed up the capturing unit, whatever, they 
had say four individuals, log in and find out what they 
have before they get them off the truck, what do you 
have, okay, and then decide, okay, two detainees for 
example or two EPWs. Detainees go on one side, EPWs go 
on the other. Sort of a command and control. 


Q. So was that -- let me stop you there fora minute. 


So you're referring to the two in-processing pens? 
A. yes. I never call them in-processing pens, but that's 
what it's labeled here. 


So they were put there, and then from there we'd figure 
out which one in terms of priority, and then they would 
search. They'd say, okay, let's search this guy first, 
take him out of here and put him up on the wall. 


Do you want me to point to where the wall is? When I 
say the wall, I mean, there were many walls. 
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Yeah, you can touch -- when you touch the screen, once 
you put your finger down on it, kind of lift it real 
quick, an arrow, so once you touch it then you can draw 
a line straight across. You can do that if you want. 
Right about here, that would be one part on the wall. 
That in-processing pen you see below, it was more lined 
up with'kind of the entrance so it was kind of a 
channelization as you walked straight through. 


Let me stop you just for a second here. 


The witness has just labeled on the diagram by using the 
touch screen a hag cpere ies to indicate where the strip 
search’ would take place? 
Yes. 

4 
Continue. 
And essentially another one’ on this side if we needed 
it. Actually that's off a little bit. Move that up a 
little bit toward the wall and that's exactly. where -- 
they'd both be on the wall if we were doing two 
simultaneously. 


Let me stop you a second. 


You made a second yellow line which is right at the top 
of the in-processing pens shape there on the diagram 
that you're indicating that you drew it a little bit 
lower so it should be right up against the wall where 
it's labeled "holding building," correct? 

Yes. 


All right. So let's talk about the holding pen. What 
was the purpose of the holding pen? 

Essentially we set that up out there for overflow or 
more specifically at one point it was for cleanliness. 
After awhile, we were responsible for criminals, not 
common criminals, harden criminals, violent criminals, 
one guy chopping up his wife or sister with a machete 
because she looked at some guy, just grabbed on the 
street and brought right out there still covered in the 
blood and everything. So we started to take a lot of 
these individuals. 


Well, HET initially didn't want to even interview them 
and we had no -- there was no process flow to get them 
somewhere else, so they stayed with us for awhile. The 
holding pens filled up. Not only did they fill up, but 
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needless to say the cleanliness factor wasn't very high. 


So with that, we set it up with the Seabees who were 
located if you look at this diagram I guess to the 
bottom of it and go about 2 to 300 meters across an LZ 
there was Seabees set up in a little encampment within 
Camp Whitehorse. We negotiated with them to get their 
pumper and water truck over there and what we do is we 
kind of bring the detainees -- the Marines would bring 
the detainees outside and they can clean themselves but 
also we used their -- they had an emergent heater with 
this pumping truck and a chemical bleach -- or actually 
a bleach and we clean out the cells. So with that, we 
put them in the holding pen out back which is up at the 
top of the screen. 


Now, this holding pen, was it covered? 
No. We didn't have -- we were lucky enough to get some 
concertina wire. 


Did it have a floor? 
As much of a floor as anything else. It was dirt and 
just concertina wire. 


Let's talk about the shape that's on the lower left 
that's shaped like an L. 
Yes. 


What is that? 

This whole area was the former -- I believe it was the 
11th ID, the Iraqi Division. That was a head facility 
for these buildings. 


Okay. Was the head facility ever used by the Marines 
there? 

No, no. We had a head facility. Would you like me to 
point that out? 


Sure. 

We had -- again the Seabees did us some favors and build 
a slit trench and kind of a wooden head right about I 
guess -- where it says "holding pen" here, the one on 


the far left -- 


You can go ahead and mark it on there. 


Over here, but it's a larger distance. It's more 
distance than there to the berm, maybe twice, three 
times the distance. That's what was held for the 
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Marines. The Marines would -- that's where they used 
the facilities and such. But nobody used this head over 
here if that's what you're asking. Nobody used it as a 
head facility. HET used it as their little 
interrogation room. 


How would the detainees -- were there any head 
facilities for the detainees? 
Yes. 


Where were those located? 

In the back of the holding cells. Cardboard -- we had I 
believe it was MRE boxes with plastic in there and such 
in the’ back so they could use them. 


Okay. Wow, the dark lines that run around the facility, 
bolded lines, what do those represent? 
I believe that is the berm.’ 


Okay. How about the squiggly lines that are between the 
two what you've indicated would be the berm, between 
those there is a lower middle portion of the diagram? 
That appears to be -- we had a row of concertina wire 
going.across there so that any vehicles that were in the 
area just didn't drive in whether they were dropping off 
detainees or lost, whatever, anybody just thought they'd 
drive around. It was just sort of to let people know to 
stay out, not to mention the signs around there. 


Sir, at this time, I offer Prosecution Exhibit 28 for 
identification into evidence as the marks that have been 
made on the s¢reen, so we'll get a printout over there, 
and that the words "for identification" be deleted. 
Any objection, Mr. Higgins? 
No, sir. 

i) 
Do you want to publish it now or later? 


Just publish it later, sir. 


It will be admitted, the words "for identification" 
deleted. 


You may publish it later. 


Thank you, sir. 
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Questions by the prosecution continued: 


O: Now, Major (b)(6) while you were the OIC of the 
detention facility, did you have any interaction with 
Major Paulus? Prior to the turnover, did you have any 
interaction with him? 


A. Define interaction. In terms 'of the holding facility or 
just in general? 

Q. Just in general? 

A. Yes. 

Q. How so? 

A. Friends, in the same -~ we racked out for the most part 
in the same area by the company office. 

Q. So you're billeted in the same building or tent? 

A. Well, whether it was in a tent outside or inside the 
company office where there was the Staff NCOs and 
officers, people in there, so the same co-located area. 
How would you sleep? I mean, were you sleeping on a 
cote. 

A. At times. At times it was the steel racks the Iragis 
had left. We might sleep on those or just outside. We 
had our own little tents that we put depending on the 
heat. After awhile being inside the buildings, they 
were cool during the day but it warmed up those bricks 
so much even at night it was sweltering hot, it was a 
lot cooler outside. 

Q. Do you know what Major Paulus' billet was while he was 
there at the detention facility -- or, excuse me, while 
you were the OIC of the detention facility what his 
billet was at Camp Whitehorse? 

A. Yes. He came -- he was the I&I for the Battalion but he 
came on board, we had an opening as the XO for H&S 
Company. 

O. Did he have any particular assignment there at 
Whitehorse? 

A. Guard, perimeter security and such, he did that. He 
also did -- 

OO. Well, was there a Camp Commandant at Camp Whitehorse? 

A. There were several, yes. 

Os Okay. Well, you said there were several. All at the 
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same time or different periods of time? 

No. What had happened is Whitehorse -- plus, you know, 
we came in there April 4th. The MEU was there, we were 
there, they had an artillery unit, they had everybody. 
This place was filled. The MEU moves out and we had one 
of our companies who punched out, and so we was left 
with our H&S Company with all of the attachments as you 


can imagine and some other elements. Then our COC moved 
north. So it went from capacity down to a very small 
amount. 


But when the MEU was there, who was the Camp Commandant? 
The MEU Commander, the senior man. Then when all 

those -- essentially all the RCT-2 came down and then 
they were there and then they left. When they left, we 
had Major (6) who was the H&S Company Commander, 
was in charge, but then the Seabees came in and they had 
a commander. So for awhile, the Seabee Commander, I've 
forgotten his name, he was in charge. 


Let me focus you here. 


Right before your turnover with Major Paulus, who was 
the Camp Commandant at that time? Do you know? 


I think -- again, the Seabees were still there but that 
Commander had left but he had -- I'm not sure if he was 
in and out. (6) may have been very well, I'm going 


back, but I Know it changed hands. 


And this is Major (6) 
Yes. 


What was his typical assignment? 
H&S Company Commander, everything there. He pretty 


much -- for all the Marines, I'll put it that way. 

So Major (b)(6) is H&S Company Commander, Major Paulus 
is his XO? ' 

Yes. 


While you were the OIC at the detention facility, did 
you ever suffer from any sicknesses? 

Depression. I'm kidding. Yeah, they called it the flu 
or whatever it was. It was one of those -- I don't 
know. It went around and a lot of people had it over 
there. 


What was it? 
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Kind of a -- for me -- well, some people had more 
symptoms. I felt as if I was -- it just knocked me 
flat, no energy whatsoever and when I was hit with it we 
were out patrolling the area around there, security 
patrols, and coming back from that I didn't think I was 
going to make it back to my rack. By the time I did, 
the doctor gave me -- I went to him, he gave me some 
medication and I slept for about 18 of the next 24 
hours. ' 


Where did you sleep? 
My rack. 


There at Camp Whitehorse? 
Yes. 


In the same area Major Paulus also shared a building 
space? 
Yeah, all of us. 


Other than flu like symptoms, did you have any other 
type of symptoms? Did you have any vomiting or 
diarrhea? 

No diarrhea. I don't think I vomited. It may have -- I 
don't remember doing any vomiting. I just didn't feel 
well all throughout. 


Okay. Did you ever have an occasion while you were the 
OIC that you had a prisoner that you thought was so ill 
that needed to be seen by one of the Battalion surgeons? 
And I just want to focus you in here on just those EPWs 
that maybe you had some interaction with Major Paulus 
regarding. 

Interaction on -- well, on a professional level in terms 
of speaking to him, I don't -- one time I think there 
was an Army -- not an Army, a police, an Iraqi police 
Lieutenant Colonel, excuse me, who we had ~-- we grabbed 
as a bad party or suspected official early on. He was 
there for a little while, maybe a week or two. Again, 
one of those people that did not go through the -- we 
had started to build up a lot of people, so he was there 
for awhile. 


The next thing, you know, I received word from one of my 
Marines that this guy is laying around and kind of 
moaning. Then a little while later one of my corpsman 
briefed me on he's there and he's kind of laying there 
not in a seizure state but to some degree. And I said, 
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what -- I just asked him what his -- what is the 
situation with this guy. Is this guy, is he faking, do 
you know if he's faking, do you know if he's ill. I 
mean, first off, he was considering he was an older guy 
so the possibility of something being wrong with him was 
prevalent. A lot of the other ones were younger. I 
asked the corpsman if he was -- what's the story with 
this guy. Can you tell me if he's sick or not? No, we 
can't give a definite word. 


I was to the COC on the radio with this calling back I 
think" Major Paulus, I don't know, it could have been him 
or Major (6) but: it was the LOC, so there were a 
couple of officers and Staff NCOs in there. That one, 
off the top of my head, I think is one of the only ones 
that I directly was talking with him about bringing him 
down just to get him from'Whitehorse up -- we were going 
to the hospital. By the way, we had -- 
And when you say "talking to him," you're talking about 
Major Paulus? 

Yes. We had to use two vehicles and we had -- 


Okay. . Well, let's break that down. 


So you. have the conversations with the corpsman 
regarding this person, you had some sort of conversation 
with Major Paulus. What happens with the prisoner? 

I'm not sure it was Major Paulus, but what happens then 
is -- again, as I stated earlier, things evolved, 
things -- the process evolved. Initially when we had 
people that were ill one of my first times that the 
corpsman was speaking to him and I said can you tell me 
without a doubt that this guy will be fine. He said, 
no, I can't. Okay. Get him in the vehicles, we're 
going to take him to Tallil. 


We took him to Tallil Air Force Base and they had 


some --' they had a medical staff over there and 
translators, which we did not. So they had taken care 
of him. This guy was just nuts. They said he was -- he 


was pointing to his stomach but he had taken psychiatric 
medication and he had cut himself up. They just kind of 
dismissed us and said, hey, this guy is fine, get him 
out of here. But after that, we were -- no longer can 
we take anybody over to Tallil, detainees, so we had to 
take them to Nasiriyah Hospital. This day in particular 
to-.do. +> 
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Let's talk about that for a minute. 


An Nasiriyah Hospital, that was actually located in the 
City of An Nasiriyah? 
Yes. 


How far was that from the actual detention facility? 
I'll tell you this, to get there you had to drive past 
our COC which I stated earlier about the five kilometers 
maybe and then you had to cross over the river a couple 
of -- I don't know, maybe 500 meters -- I don't know. A 
little bit further just up through the city. 


So somewhere between 5 and 6 kilometers from the 
detention facility? 
Maybe a little more. 


How long would it take you to drive there? 


Depending on the day, but traffic -- during the cooler 
times of the day there was a lot of traffic but -- and 
the routes we'd take, we varied our routes. It would 


take them maybe 20 minutes, half hour, depending on how 
they're going or traffic and such. 


An Nasiriyah Hospital, this is the same hospital that 
Jessica Lynch was found? 
Yes. 


Okay. So you were continuing about talking -- you're 
talking about taking this gentleman, this EPW, to the An 
Nasiriyah Hospital, correct? 

Yes. 


Please continue. What was the next thing that happened? 
We had to get a couple of vehicles, get him an escort 
vehicles. So then the guards, they were our guards. So 
I was on the radio from the COC because I was watch 
officer, and they organized that to get that going and 
get down to the hospital. 


In the interim, I was contacting the Army 988th MP unit 
that we had in that area. They patrolled the roads. 

The same unit that being an MP unit we asked them to 
take over the facility and-they refused. They said, no, 
we don't do that. But, anyway, with that we told them 
that when we go to the hospital somebody has to stay 
there. Our Marines are not going to sit there and guard 
because they have other responsibilities. 
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Okay. Let me fast forward a little bit here. 


When you -- did you actually take the prisoner to the 
hospital? 
Me personally? 


Anybody? Did anybody take that EPW -- 

The Marines, yes, from 2/25, the guards did drive that 
prisoner up to the hospital and I met them there. 
That's what I was going to get to. 


You met them there. Was that prisoner evaluated by 
anybody? . 

Yes, he was. 
Who? ' 
Lieutenant Commander (b)(6) 


Okay. 
But in addition to the Iraqi doctors that were there, 
but yes. 


What havpvened as a result of the examination that 


(b)(6) gave this EPW? 

The resuit was that (p@) was examining him and he 
was talking to me as ne was aoing it, explaining what he 
does. He said he's -- there's a couple of tests to see 


if someone is faking. He said this is what this test is 
and he did it and the guy failed all three of them. He 
was telling me about it. 


And so I said,to him at some point, I said you're 
telling me that this guy is definitely faking? He said, 
well, no, and he kind of waffled a little bit. And he 
said, okay, then he's going to stay here, it's no 
problem for us. The Army MPs just showed up, you guys 
stay here, we're leaving. And so I actually was 
physically located in the same room with (@6) 

when we: called -- when I was on the radio, so 1 asked 
him to come with me so we just went back to the COC and 
left the detainee, the Iraqi police Lieutenant Colonel, 
in the custody of the MPs at the hospital. 


Okay. When you say you went back to the COC, you're 
talking about the COC that is now not actually located 
at Camp Whitehorse? 

No, no. This is -- when I said the COC earlier, I meant 
this -- it was the COC up by the river. They had 
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already moved, they were established up there. So being 
a watch officer I do my watch, my time up there away 
from Whitehorse, one of the things that I did but -- so 
I was not physically at Whitehorse. That's why I was on 
the radio calling back and talking to them. 


Okay. Thank you. 


I now want to focus you in on when you stopped being OIC 
of the detention facility and Major Paulus became OIC of 
detention facility. Okay. 

Sure. : 


Was there any type of turnover between the two of you? 
Yes, there was. 


Please describe what the turnover was. 

It wasn't -- I'll put it to you this way, it was not an 
explicit sit down, here's the binder, four hours of 
in-depth comprehensive discussion. It was intermittent 
over a couple of days because of the both of us going 
here and there, and also the fact that at that time -- I 
remember there was nothing going on with the facility. 
We didn't have any people coming in, there wasn't a lot 
of activity, nobody was leaving. It was pretty much you 
go down there during the day and they are all just 
sitting around. So you get the chance to see the 
building and such, which I figured he has already seen 
because he's been in the area. 


So once -- I think the final turnover came the next day 
when we had two dropped off and we both walked down 
there and you could see the process and what they were 
doing, the team leaders and the NCOs. Consider that the 
Marines from -- the guards are part of H&S Company and 
he was the XO and he knew the Marines, he kind of knew 
the overview of it. 


You said Major Paulus knew the overview of it? 
Yes. I'm sorry. When I say "he" it was Major Paulus, 
yes. 


Okay. Did you explain to him the purpose of the 


logbook? 

I believe -- thinking back to when it was, I imagine so 
but it was -- I would imagine so. And that was one 
thing that was -- and if it wasn't, one of the other of 


his Staff NCOs would have showed him. That was kind: of 
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the focus of everything when somebody came in was the 
logbook and keep that updated and that was kind of 

our -- at that point, I'll tell you this, by that point 
the COC was -- the S-2 officer was very interested in it 
because we kept a record of everybody we had, which I 
guess other units did not and Division didn't even have 
a record. They contacted us shortly thereafter asking 
us if we knew or had any idea of people because they 
didn't have records. They were kind of relying on 2/25 
and what we did. If that answers your question. 


Did you discuss with Major Paulus this processing of the 
prisoners like you described with us? _ 
To some degree. I can't tell you verbatim what we 
discussed. Again, it wasn't -~ generally, yes. 

t 
How much more do you got to go, Major Francis? 


Just a couple of more questions, sir. 


4 
Questions by the prosecution continued: 


Q. 
A. 


Q. 
A. 


TC: 


Now, this EPW that was taken to the hospital that you 
had just talked about -- 
Um-hum. 


-- this EPW was not (6) correct? 
No. I've never met 


One second, sir. 


The trial counsel conferred. 


TC: 


MJ: 


That's all:I have, sir. Thank you. 


Let's take a ten minute recess. 


The court-martial recessed at 0905, 3 November 2004. 


The court-martial was called to order at 0930, 3 November 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 


Members of the court, two things. I've been talking 


with counsel about scheduling and I was provided a list 
of secure times and things and we will try to make 
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The one exception that we'll have to address and that is 
on 8 November there's apparently a funeral service that 
some or all of you want to go to and we will allow for 
that, we will allow time for that. What it may cause us 
to do to make sure we get done when we need to is start 
earlier than 8 o'clock on that day. When I say earlier, 
I mean a lot earlier, maybe around 06: or something. 


I've also asked counsel to look at their witnesses. 
They've indicated they think maybe we're a little bit 
ahead of where they thought we'd be by now. So as we go 
along we'll adjust the schedule as need be. And, again, 
I'll keep the members informed as to where we're at. — 


I was also informed by the bailiff that the members had 
a question on how to ask questions or when they get to 
ask questions of witnesses. The way that process works 
ig that the counsel who calls the witness, decides to 
call the witness, will the question the witness first. 
That's the direct examination. Then opposing counsel 
will be given the opportunity for cross-examination. 
Some redirect, recross, and that will go back and forth 
possibly one or two times, maybé not at all. Then at 
times I will ask questions if I think there's questions 
that need to be asked. When all of us are done, at that 
point you're given the opportunity to ask questions. 


What you need to do is write that question down on the 
form that is in your folder, make sure it is addressed 
to the individual you want the question put to, and 
that's up at the top of the form, print your name at the 
bottom and then sign it. Once everybody -- the counsel 
and myself are done asking question, then I will turn to 
the members and ask if any member has a question. If 
you do, the bailiff will pick those up, they will be 
marked by the court reporter, shown to counsel for 
possible objection and then, depending on the results of 
that, I will ask the question. 


If I don't get the question answered for you or I don't 
cover the area you wanted covered, I will ask if there's 
any other questions. If you need a follow up or 
something, again just raise your hand, write out the 
question and we will go through that process one time 
and as many times as necessary. 
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Any questions about how that process works? 


Appears not. 

Defense’. 

Thank you, sir. 

Judge, may I a chance, if you can turn the -- 
Do you want the camera back on? 


Yes, sir. 
If you're going to have him write on it, it's going to 
become ,another exhibit. It has to become another 
exhibit. 


Sir, can I clear it for him? 


Are you going to want to refer to those marks or do you 
want to have him make new marks? 


I'm not going to have him make any marks, sir. Actually 
I need to use the one they have on there. It appears I 
can do that. It's fine the way it is, sir. 


All right. 
CROSS -EXAMINATION 
by the defense: 


Major (b)(6) when you deployed to Gulf War 1, you 
received basic training on EPWs, the 5 S's anda T? 
That's correct. 


Did you have refresher training on that prior to 
deploying to Iraqi Freedom? 
Me personally? 


Yes. 

Well, I -- yes. I read through some -- in the 3 Shop we 
were preparing a class, one of the other officers was 
doing it, and I was kind of involved reading through it. 
But I didn't give the class, I was actually doing 
something else at the time. So the answer is yes. 
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The class was given by Major Paulus, wasn't it? 
Yes. 


You've never received any training on running a 
detention facility? 
Oh, no, no. 


And that morning when you were at that staff meeting and 
found yourself tasked with establishing a detention 
facility, you didn't receive any guidance on how to do 
that? 

Not then nor ever after. 


As a matter of fact, at some point after, you and other 
members of your chain of command went to the 15th MEU’ 
and asked for guidance as to how this detention facility 
should be established? 

That is correct, yes. 


And they didn't give you any guidance? 
No, they did not. 


In fact, they refused to give you guidance? 
That's correct. 


And that was handled at the Lieutenant Colonel, Colonel 
level between the 25th Marines and the MEU? 
That's correct, yes, sir. 


Now, you talked about the purpose of the detention 
facility changing. Originally it was supposed to be a 
facility where prisoners were held for a very short 
time? 

Yes, sir, that's correct. 


24, 48 hours? 
At the most 48 hours, gone by that time. 


And then they were gone. And that's how it was 
operating? 
Yes. 


At some point, a new HET team started bringing you 
prisoners? 
Correct. 


They didn't necessarily always show up to interrogate 
within 24 hours? 
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No, they did not. 


And the character and nature of the prisoners you 
started receiving changed? 
That's ‘correct. 


You weren't just receiving enemy prisoners of war, you 
started receiving common street criminals? 
Actually a caveat, they weren't common, they were 


violent. 

These were people -- you talked about one person | 
tutilated his sister's nose? 

Yeah, cut her off -- cut it off, yes. 


You had another prisoner in there, I'm not sure if it 
was your time period, the’ assassin. Was that during -- 
I remember, yes, that's right. Yes. 


And these criminals weren't being shipped off.to an Army 
detention facility? 
No, they were not. 


They were being held in this detention facility? 
Yes, they were. 


And EPWs, detainees and criminals were being held in 
this detention facility for much longer than 48 hours? 
Yes, they were, much longer. 


This moved from a detention facility into a jail? 
Yes, it did. 


And it was: never designed to be that way? 
No, not at all. 


As already stated, you did not have any training in 
running a jail? | 
No, I did not. 


And your troops had not been given any military training 
on running a jail? 

No, no military training, although we had a couple that 
had civilian training. 


In fact, the entire process and means by which you ran 
this jail you had to create from the ground up? 
Yes. 
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You were asked some questions about medical care? 
Yes, I was. 


And when you were faced with a medical issue, you would 
have a corpsman look at the prisoner? 
Yes, sir. 


And the corpsman would then tell you what they thought 
of the prisoner's condition? 
Yes. 


And if they suggested to you that he was faking -- at 
times they did suggest to you that a prisoner may be 
faking; is that correct? 

Yes. 


And that was more than once? 
Yes, sir. 


And you would ask the corpsman, can you tell me 
100 percent whether he's faking? 
Yes, sir. 


And if they said, no, we can't, that's when you would 
make arrangements to transport them out? 
Yes, sir. . 


Because you were relying in making that decision in part 
on the input from that corpsman? 
Yes, sir. 


You had two corpsmen there at the time at the detention 
facility, correct? 
Yes, there were roughly -- yes, two there, yes. 


There were two but they weren't necessarily always the 
same two individuals? 
Correct. That's more of a correct statement, yes, sir. 


Most of the time, in fact a large majority of the time, 
the two corpsmen were then HM3 (b)(6) and HM2 (b)(6) 
Yes, sir. 


And if one of them wasn't around, the BAS would try to 
send another corpsman down to the detachment to make 
sure there was coverage? 

Yes, sir, that's correct. 
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Because those two corpsmen were responsible for the 20 
to 30 prisoners, correct? 
Yes. 


The 18 guards? 
Yes, sir. 


The Seabees. How many Seabees were there? 
That varied, but there were probably as many Seabees as 
there were Marines. 


How many Marines were there? 

Well, you mentioned the guards, you mentioned -- we also 
have to consider the guard force around there, the 4 
shop, the LOC, the Motor T detachment was there, we had 
an EOD Det that was there for awhile, somebody was on 
the base which belonged to them, things such as that. 

So you could have 30, 40 maybe. It varied. Just 


Marines and stuff -- 


Each one of those could have 30 to 40 Marines? 

No, just total 30 to 40 Marines and then plus the 
Seabees on top of it, so -- and then whoever was passing 
through. We also had units coming in and out. 


And security was always a concern at Camp Whitehorse? 
Yes, sir, always. 


And those two corpsmen, in the instance that there was 
some form of conflict, some form of combat, those two 
corpsmen were there to take care of any injuries? 

Yes, sir. 


In fact, that is primarily why they were left there when 
the BAS went forward? 
Yes, sir. 


You talked about one prisoner coming in that had been 
shot? 
Yes, sir. 


He had been shot during his ambush on some Marines, is 
that what you said? 

Yes. A vehicle was going down the road at night and it 
was ambushed, and the Marines that -- they came out of 
it, returned fire and came out and they pursued and they 
fired at a couple. They killed one and then this other 
one was wounded in his face. He had been hit a couple 
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of times but didn't kill him but just hit his jaw and 
his scalp. 


Were any Marines injured in that ambush? 
Danger? I would say all of them. 


Were any of them injured? 

I'm sorry. No. 

When that person came into the detention facility -- 
Yes. ; 
-- was it known amongst the guards that he had been 
involved in the ambush of Marines? 

Yes. The capturing unit came in and the ones that he’ 
shot at that had taken him were the ones that delivered 
the information and stuff. 


You also talked about the Iraqi Lieutenant Colonel -- 
Yes. 


-- that was determined was faking a seizure? 
Yes. 


You said that he was kept overnight in An Nasiriyah 
Hospital? . 
Yes, sir. 


Was he eventually returned to the detention facility? 
He was. 


How soon after was he returned to the detention 
facility? 

It was some time in the middle of the night. What had 
happened is I received word that he's back, and so I'm 
what do you mean he's back. I inquired, talked to the 
guards and then called down to the CP. It seems that 
the guy was faking so when he was not only a Lieutenant 
Colonel in the police force, he was grabbed because he 
was dirty so to speak in terms of being a bad party 
official. Well, he's down there under security, nobody 
else knows we have him in there. But all these 

people -- the next thing we know in the middle of the 
night the MPs said his whole family is in there, he's 
sitting around drinking sodas, having a great time. The 
word gets out and they all come in. So they said, 
that's it, the MPs grabbed him and brought him out there 
and said, listen, this guy is, you know, he's fine. 
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So would it be fair to say that this person's family and 
friends had better access to him at An Nasiriyah 
Hospital than they would in the detention facility at 
Camp Whitehorse? 

Yes. 


Would that be a reason to fake by a prisoner in order to 
get to An Nasiriyah? 

In my opinion, yes, without question. I think he knew 
that. That was his game plan. 


Because somehow they knew to go visit him there, 
correct? 
Yes. 


Does he have another seizure? 
Him? I'm trying to remember. I think so. I'm not 
sure. I may have been gone by that point. 


Do you believe that after you left -- you may, have had 
some problem after you were OIC? 
With him? I believe so. Again, there were a couple -- 


Major, if you're not sure tell me. 
I'm not sure. 


Okay. You brought another individual -- you had a 
transfer down to Tallil Air Force Base where the Army 
had their unit, correct? 

Yes. 


And this individual had sliced himself up? 
Yes. > , 


And he was taken down there to be treated? 
Yes, he was. 


And the Tallil, fioolks down in Tallil, told the Marines 
they didn't want anymore of your prisoners being brought 
down there? 

Yes, and they told -- not directly to me, but what they 
did is they went up to a higher chain of command and it 
became official. That was it based on that situation. 


So down through -- and the Battalion Commander was 


Lieutenant Colonel Murphy? 
That's correct. 
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Q. 
to bring anyone to Tallil? 

A. That's correct. 

Q. I just want to refer you to the diagram on your screen. 

A. And, sir, one point is these -- the points that I put up 
there earlier are off on my map. 

0. Hopefully it's not going to cause anyone any confusion. 

A. Okay. 

Q. This area right here labeled "holding pen," is that also 
referred to as the rec yard? 

A. Yes. 

Q. Was that holding,pen or rec yard built in order to -- or 
for one purpose, in order to allow the prisoners to go 
out there in the early morning and the late evening 
because it was cooler? 

A. Yes. 

O And they preferred to be out there than inside here 
during the hot of the day? 

TC: Objection. Speculation, sir. 

MJ: Sustained. 


Questions by the defense continued: 


O. And this facility right here, this is all one building, 
correct? 

A. Yes, it is. 

cc: And, for the record, I'm indicating the point in the 


middle of the diagram that's Prosecution Exhibit 28 that 
has "holding building," "holding building" and "troop 
building." 


Questions by the defense continued: 
‘ax In between the two areas labeled "holding building," 
this is a covered passageway? 


Yes, it is. 


Right here? 
Yes. 


PO Pp 


599 


Hee) 


PO PF 0 


TC: 


MJ: 


And then in between the middle holding building and what 
is labeled as the troop building there's an area 

that's -- the skinny rectangle area? 

Yes. 

What was that right there? 

That was another passage way similar to the other one. 
Well, what -- I've forgotten what the Marines had back 
there. They may have had some -- well, they had 
sandbags and such on the doors. 


They had sandbags on the doors into the middle holding 
Building? | _ 

Yes, sandbags so -- from the holding building. If 

they -- if anything had happened, they had a fire, the 
rounds would not go through the doors and kill the other 
Marines in there. . So it was more of a security 
precaution. 


And where it says "troop building," you've already 
testified that's where the guards were billeted? 

Were billeted, yes. 

Were you aware that Marines often slept on the roof of 
this building? 

Yes. If it was too hot, they slept on the roof. Yeah, 
I was aware of that. 

Rather than sleep in that troop building, they would 
sleep up on the roof? 

Correct. 

Thank you, Major. 

Government, redirect? 

No, sir. 

I have no questions. , 


Does any member have a question for the witness? 


We have a couple. 
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EXAMINATION BY THE COURT 
Questions by the members as posed by the military judge: 


or Major (b)(6) you indicated that you were the Officer 
in Charge initially of the detention facility at Camp 
Whitehorse, correct? 

A. Yes, sir. 

Os Were you familiar with the I guess day-to-day 
maintenance of the facility in terms of the cleaning of 
the prisoner head, how that process worked? 

A. Yes, sir. 


©: I think you testified that basically they had an MRE box 
with a plastic bag in it that they used inside their 
holding cell? 

A. Yes, sir. 


: How was that cleaned? 
A. Brought outside, dumped in -- in the back where we had 
our slip trench and our head facility, it was brought 
out there once a day. 


Q. Who would do that? 

A. Guards would escort one of the detainees to do it. 

Q. And that happened on a daily basis? 

A. As far as I know, yes, sir, it was. They never let it 
get out of hand so to speak. But, yes. In terms of 
when you had more people in tnere, I'm sure it was done 
more frequently. But routinely would be the correct 
answer. 

Do you know if many of the detainees were afflicted with 
diarrhea? 

A. Unknown, sir. I don't recall any having problems. I 
mean, I don't recall any of them having problems in the 
cell and defecating in the cell all over. But whether 
they had it and held it so to speak I don't know. 

OC; So it was never a problem, a medical problem anyway, 
that was brought to your attention? 

A. Correct. That's correct, sir. 

Os Would a prisoner use the -- well, let me back up. 
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While they were in these holding cells they were being 
watched 24/7? 
Yes, sir. 


Were they supervised in any way when they wanted to use 
the head facility? 
No. It' was in the back. They could all get back there. 


So they were allowed to use the head as they needed to? 
Yes, Sir. 


Did you have any heat casualties amongst your Marines 
While you were in charge of the facility? 

No, sir, not heat casualties, but then -- well, some 
that were sick during different times with the flu that 
I mentioned earlier, that Iraqi flu or what have you, 


they would be sick with that, but no heat casualties. 


Did you have any heat casualties amongst any of the 
detainees? 
Not that I know of, sir. 


And the prisoners were -- detainees were fed every day; 
is that correct? 
Yes, sir. 


What were they provided? 

It was a daily ritual process. It was the MREs. It was 
one of the Marines would sit down and go through -- we'd 
give them our MREs, the same thing we had, but they 
would take out some of the things inside of there and 
give them just the main meals or whatever. There was a 
certain Set up with that. But they would go through and 
prepare it; certain sections and each detainee would 
receive their version of the MRE. 


So if you had -- let's say, for example, you had ten 
detainees or prisoners at any particular time, then ten 
meals would be prepared in the morning for breakfast, 
ten for lunch and ten for dinner? 

I think it was -- I don't think it was three times. It 
think it was maybe twice a day, Sir. But they were 
definitely fed every day. 


And that would be a process of the Marines handing each 
detainee his meal? 
Yes, sir. 
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Would they eat them inside the holding cell? 
Yes, sir. 


Would they ever be taken out to eat? 

Not that I -- maybe at night when they were out, they 
were -- as Mr. Higgins mentioned, at night out in that 
holding or the rec yard out there they would do that, 

they would eat out there. Or if we were cleaning the 

cell or something was going on inside: and they outside 
then they could eat them -- eat at that point. 


yO PO 


But generally the routine was to feed them inside their 
cell? 

A. Generally, sir. It was security and it was just -- it 
was a lot easier to do that. 


Were they provided water during the course of the day? 
Yes, sir, they were. And they also had their own water. 
We had taken the water bottles we had and we had our 
jugs of water, the five gallon jugs we carried down from 
the water bull, and we'd fill them up and they'd be in 
there, several of them per each cell. 


PO 


So you keep the five gallon water -- 

No, not inside there. Right outside there. Between the 
two cells where the guards sit would be the five gallon 
jug, a couple of them. We'd definitely go through them. 
So our Marines were getting the water, bringing it down, 
filling up their water bottles and then they would have 
them. 


PHO 


So the detainees had a water bottle and the Marines 
would refill it when it became empty? 
Yes, sir, for the most part. 


And that was continual throughout the day? 
For the most part, yes, sir. 


PO f 0 


MJ: Let me just remind the members when you fill these 
things out print your name. I can't read your 
handwriting here. I'm not sure whose this was. 


MBR [MAJ RUSSELL]: That was me, Sir. 
Md: Please print your name at the bottom right under where 


it says "Member's Signature. That was Appellate Exhibit 
CXXV (135). 
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Questions by the members as posed by the military judge continued: 


Q. 


A. 


A. 


MJ: 


During the time that you were in charge of the holding 
facility, was there -- can you give us an average of 
what the population was while you were in charge? 
Average. Well, I tell you this, sir, that one staff 
meeting after being there a little while I briefed at 
the staff meeting that that holding facility had a 


certain capacity. If we exceed -- we can't exceed it is 
what I was telling them. And then the Executive 
Officer, then Major ()@) - asked me, he said, well, 


what "is your capacity? I said 20, 25 at the most. When 
I left there we were up to 27, 28. We were over that. 
That's’ when we got all the criminals and such coming in 
as part of that. 


i] 
That's at about the time you turned it over to Major 
Paulus? ; 
Yes, sir. Prior to that, during the beginning, as I 
Stated earlier, the turnover was quick so we may have 10 
or 15 at the most in there, but then they were going 
out, we were processing, the HET was taking them out or 
the MEU Commander would said, okay, let these 
individuals go. So the turnover was quicker. But 
after -- at least later on we started taking the 
criminals and we had the long term detainees. That was 
a problem. 


So the prisoner population grew up to about 25 to 27 
when you left? 
Yes, sir. 


Does that answer your question, Colonel Foy? 


cll 
Affirmative response from Colonel Foy. 


Md: 


cc: 


TC: 


That was Appellate Exhibit CXXXVI (136). 
Are there any other questions from any members? 
Appears not. 


Any other questions from counsel in light of those 
questions? 


No, Sir. 


No, sir. 
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MJ: Warning or recall? 

TC No, Sir. 

cc; No, sir. 

MJ: Major (b)(6) I want to thank you very much for your 


testimony this morning. You are excused as a witness 
and may go about your normal business’. 


The witness withdrew from the courtroom. 


TC: Sir, the government is going to need a 39(a) before the 
next witness. 


Md: Members, if you would step out, ees, 

The members withdrew from the courtroom. 

The Article 39(a) session was called to order. 

MJ: The court will come to order. The record will reflect 


all those present when the court recessed are again 
present. The members are absent. 


TC: Sir, the reason for the 39(a) is because of that 
demonstration. You wanted to SEE (6) perform 
before we actually do that. 

MJ: You are going to call (b)(6) now to demonstrate? 

Tes Correct). .Si3% 

MJ: All right. Let's get him. 

Corporal (b)(6) U.S. Marine Corps Reserve, was called 


as a witness by the prosecution, was sworn, and testified ag 
follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


Q. You are Corporal (b)6) United States 
Marine Corps Reserve? 

A. Yes, sir. 

Q. Your current city and state of residence? 
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MJ: 


Questions 


MJ: 


CCCs 


MJ: 


(b)(6) 


And your Reserve unit is 2d Battalion, 25th Marines? 
Yes, sir. 


Sir, do you want me to just cut to the chase on this? 
tT. -do. 

by the prosecution continued: 

Corpo'ral (b)(6) what I would like you to do is 
demonstrate for the military judge how it was that you 
lifted (6) before you actually started the 
dragging. 4 want you to demonstrate using Captain 
Emerich. Okay? 

Yes, sir. 


Now, don't drag him, just lift him. 
(The witness demonstrated. ) 


Did you lift him up any higher than that? 
About here, sir. 


For the record, Corporal (6)(6) has his right hand 
cupped under Captain Emerich's chin, left hand under the 
head. Captain Emerich's shoulders are maybe about an 
inch off the ground, his head is maybe about a foot off 
the ground. 


I think he had his shoulders higher off that ground, 
probably closer to six to eight inches. 


eoneinue, please. 
And Corporal (b)(6) was bending down at the knees. 
And at the waist. 
And at He waist. 


All right. Any objection to that, either the 
description or the demonstration, Mr. Higgins? 


Yes, sir. 


And your basis? 
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Why don't you go ahead and get up, Captain Emerich, and 
retake your seat. 


The assistant trial counsel did as directed. 


MJ: Corporal (b)(6) please retake your seat in the 
witness stand. 

Corporal (b)(6) did as directed. eet 

MJ: Basis? ; 

cc: Sir, the -- for lack of a better term, the crash test 
dummy in this case is one of the prosecutors. 

Md: So you wouldn't object if it was a different crash 
dummy ? 

cc: If it was an actual dummy, sir, rather than a live 
person. Any trial lawyer that had a television in the 
'90s knows from Christopher Darton that such examples 
are incredibly dangerous to put on in front of a jury. 
You know, I can't control -- he's not (p)(6) - He's 
not in the same state aS (b)(6) he's not the same 
weight, he's not the same neignt as (b)(6) this 
isn't the same surface. He's not nakea, ne's not 
sweating, he's not covered in defecation. For all those 
reasons, sir, I believe a demonstration of this nature 
would be highly prejudicial. 

MJ: All right. Anything else? 

cc: No, sir. 

Md: Major Francis, your response? 

Cs Yes, sir. 
The government doesn't believe it's prejudicial. It's 
just going to demonstrate for the members exactly how he 
gripped him. We're not going to have him drag him or 
anything like that, just in the manner that he lifted 
him. It's easier for the members to see if they 
actually see it vice just describe it. 

MJ: Anything else, Mr. Higgins? 

cc: No, sir. 
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MJ: 


CC: 


MJ: 


Cc: 


MJ: 


CCeé 
MJ: 
CC: 


MJ: 


Cs 


I just want to -- I want to make sure I'm clear on this 
because is your objection because we're using a live 
human being who doesn't necessarily fit the description 


of (6) or is it because it's the prosecutor or all 
of the above? 


All of the above. 


Is there anything in particular about it being an 
associate trial counsel or assistant trial counsel that 
is the basis of your objection? 


Yes, sir. The problem -- 


I guess what I'm getting at is would it resolve your 
concerns if it was some kind of a, quote, unquote, 
neutral third party that was the subject of the 
demonstration? ; 


No, sir. 

All right. Anything else? 

No, sir. 

Very well. Your objection is overruled. 

I find that the demonstration will be helpful to the 
members in understanding how ()(6) was dragged, that 
it is not unfairly prejudicial under 403, and I've 
applied that analysis and will allow the demonstration. 
Again, I will not allow any dragging of the counsel. 
Obviously, Mr. Higgins, if you desire, you can 
cross-examine the witness over the difference in the 
shape, size, conditions and whatever else you think is 
relevant. 

You were going to say something. 

Yes, sir. 

Sir, two things. One, I'd note for the record that 
there is no sign of any discomfort pain or problem on 
Captain Emerich's face when he was taken and the 


demonstration was done. Just so the record is clear on 
the demonstration we just saw. 
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MJ: 


Cex 


MJ: 


CC: 


MJ: 


CC: 


MJ: 


TGs 


Md: 


WIT: 


Ce: 


MJ: 


WIT: 


Md: 


WIT: 


MJ: 


WIT: 


MJ: 


I guess I'm not clear on why you are -- 
Because this is ~-- sorry, sir. 


Are you concerned that the counsel may make a facial 
expression when he's lifted in front of the members? 


Just making sure, sir. 


4 


Okay. I just want to make sure why you are making the 
record. 


All right. Are we ready for the members? 

One thing, sir. When trial counsel asks for the 
demonstration, I,would ask that he not do the -- don't 
drag him in his question because I believe that could be 
prejudicial. 

Any problem with that? 


No, sir, as long’as Corporal (b)@6) understands not 
to drag him. 


Do you understand that, Corporal (b)(6) : 

Yes, sir. 
ALL SPght sar. 
All you are going to do when you do the demonstration is 
just lift him in the same manner that you recall lifting 
(b)(6) . All right? 

Yes; Sir. 
Without dragging him. Approximate the same height and 


body position that you were in relative to aye) ; 
cetera. Okay? Do you understand? 


et 


Yes, sir. 
Do you have any questions? 
No, sir. 


Are we ready for the members? 
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MJ: 


es ad 


Yes, sir. 


And I'll ask you to re-swear the witness in front of the 
members . 


Let's call the members, please. 


The Article 39(a) session recessed. 


The members entered the courtroom. 


MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are present. 

Trial counsel, if you'd swear the witness. 
Corporal (b)(6) U.S. Marine Corps Reserve, was called 


as a witness by the prosecution, was sworn, and testified as 


follows: 


DIRECT EXAMINATION 


Questions by the prosecution: 


tT 


0 FP 0 FF 0 F 0 PO YF O FO 


Please. state your full name. 


(b)(6) ’ sir. 


And currently you are a Corporal in United States Marine 
Corps Reserve, correct? 
Yes, sir. 


Your current unit is 2d Battalion, 25th Marines? 
Yes, sir. 


How long have you been in the United States Marine Corps 
Reserve? 


Seven and half, about eight years, sir. 


Also, one last thing I forgot to ask you, what is your 
current city and state of residence? 


(b)(6) 


Have you ever been on a period of active duty or have 
you always been inactive duty? 
Active duty, sir. 


So you just recently went into inactive duty? 
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Well, I'm still active as a Reserve, sir. 
Thank you. 


Were you ever called up -- or did you deploy in support 
of Operation Iraqi Freedom? 
Yes, sir. 


When was that? ' 
2002, January. 


With what unit? 
2/25. 


Prior to that deployment, do you recall, was there any 
stops that you made before you actually went to Iraq? 
Well, sir, I'm regarding to North Carolina for a year at 
Camp Lejeune and then we were activated again and we 
stayed in Lejeune before we left to Kuwait for about two 
months. 


At Camp Lejeune, did you receive any type of training? 
Yes, sir. 


What type of training? 
Regarding to what? 


Did you receive any training regarding EPWs? 
Yes, sir, somewhat. 


What type of training? 

I remember it was Major Paulus teaching a class about 
terrorism and -- well, it's kind of hard to recall 
those, sir, but I remember like the five S's, about -- 
it's hard to recall right now, sir. 


Now, when you actually deployed in support of Operation 
Iraqi Freedom, when did you actually arrive in Iraq? 
Probably three weeks into Kuwait, being in Kuwait three 
weeks to a month and then we arrived into Iraq. 


You were still at 2/25 at this time? 
Yes, sir. 


Now, when you got into Iraq, where were you assigned? 
To the guard detail, the detention center. 


Where was this located? 
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In Camp Whitehorse. 


Where was Camp Whitehorse located? 
Right out side the City of Nasiriyah. 


Okay. Now, when did you get assigned to the detention 
facility at Camp Whitehorse? 
As soon as I arrived, the first day. 


But can you give us a calendar day? 

Probably at the end of March, beginning of April. I 
just 'really can't remember right now, sir. 

i) 


How long did you work at the detention facility? 

I was there throughout the whole evolution. I mean, 
sometimes they would put me out to do post duty. I 
think I was out for like two weeks. 


But how long were -- I guess what period of time were 
you working at the detention facility until a, calendar 
date where you stopped working there? 

Probably June when we were sent to Camp Commando, so 
from April to the end of June. 


And, again, this is 2003, correct? 
Yes, sir. 


All right. What were your duties when you were a guard 
at the detention facility? 
Just watching the prisoners. 


What do you mean by that? 

We would -- I guess a prisoner would come, we would 
search them and then put them into one of the cells 
until the HET team would come and they would let us -- 
they would notify us if they're EPWs or prisoners. 


Okay. Now HET team, that's Human Exploitation 
Intelligence Team. 
Yes, sir. 


When you said you would watch the prisoners, what do you 
mean you would watch them? 
Just like security, Sir. 


Okay. Security. 
And guard. 
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Sergeant (b)(6) 


Now, was he -- do you recall him being there at all? 

I believe he came a little later. He was doing security 
for the sheik, but he’ was asked to come out here when I 
QUESS (6) wasn't -- like the word to stand is 
"gume" and when you say "gume” they usually understand 
and they get up and from there thev ao wherever they are 
directed. But like I was telling @)@6) to "gume, " 
to stand, he wouldn't. He would Just Look at me and 
then turn away and start talking in Arabic. 


So at that point -- okay. So you move him. What is the 
next thing that happens? 

I sat him in Indian style and I believe he left like 

a -- I don't remember, like I guess it was like a little 
mark of whatever, feces. 


Like a streak of feces? 
A streak, yeah. 


Where? 

From that puddle -- not like one that you could see, but 
you could see like some -- that puddle follow him. I 
don't know if it was Major Paulus or Major (b)(6) told 


me to stand him and have him face the wall. So I helped 
him get up, he stood up and I told him to face the wall 
like at attention, and as I walked away to get the 

next -- to see if we could get the prisoners to clean 
him or clean the area, as I walked away he dove into the 
concertina wire. 


Okay. 
He landed on the ledge, put his arms out and then he 
tumbled into the concertina wire. 


Let's back up a minute. 


How did you get him to stand up? 

Well, he helped me, like when I got him from the 
shoulders, I stood him up; and with his legs, he stood 
up. 


Now, is he still clothed at this time? 
Yes, sir. 


You stand him up. What are you doing -- but then you 
let go of him? 
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Well, I walk away to see if -- what's the next word or 
what are we going to do now, like are we going to get 
prisoners to come and clean this area and then clean him 
or -- because I knew for some reason we had to rush. 
It's just one thing after the other, sir. 


Okay. Then how was it that you saw (b)(6) go into 
the concertina wire? 

Through peripheral vision as I was walking away because 
it's like I'm walking away but I have my eye on him 
because I never put my back towards him. So as I'm 
walking away I see him and then I see him going forward 
s0 I turn, and there's a ledge in front of us -- in 
front of the window he was in front of and I remember 
him just sticking out his arms landing on the ledge and 
just going into the concertina wire like butt first as 
he turned in. 


And the witness is sitting in the witness box using the 
ledge that's in front of him. He has held his -- I 
believe it was his left hand -- 


On both. 

Okay. So both hands. 

They both came into the ledge and then he turned and 
went right into one of the spiral holes of the 
concertina wire. 

The witness has touched the ledge in front of him in the 
witness box and thenG6é43 pulling his right shoulder back 
towards his back, kind of twist his body in that angle. 


by the prosecution continued: 


Okay. So (b)(6) is in the concertina wire at this 
time, right? Conrect? 

Yés; siz. 

All right. So -- well, let's talk about the concertina 


wire for a minute there in the cell. 

How was this concertina wire configured in the cell? 

Okay, sir, you have the cell room, there's one set of 
concertina wire that goes around it, around the area. 


So the interior walls of the cell? 
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A. Yes, the interior. And then there's a second wall on 
top of that that goes around it, so that's two rows. 
Then you have the concertina wire that closes the whole 
cell and one that goes through the middle. So we 
separated it so we had like two room, two spaces. 


Well, the concertina wire that surrounded the interior 
walls of the cell, how high was that? 

Ae Well, those were old. We usually changed them, but they 
get old real fast. I guess they were like -- they just 
don't hold their, form like as a perfect spiral. They 
get wider or rusty and stuff. So it's probably -- it 
started off being at the middle of the window but then 
it. would go down to like where the ledge was, like you 
could touch the ledge without even touching the 
concertina wire., 


Okay. So you'd say it was low -- the concertina wire 
you're saying was lower than waist high? 
A. I remember it being probably low, yes. Probably like 


chest to waist. 


What was the purpose of having concertina wire inside 


the cell? 
A. So they wouldn't try to escape because there was a back 
door that was covered with racks that was -- anything to 


delay them escaping. 


O: Okay. So you have racks that covered the back door. 
But why do you need concertina wire to run around the 
interior walls of the cell? 


A. I don't know, sir. I think it was there when we got 
there. 

OQ. Did you have any windows in the cell? 

A. Yes, sir. 

Q. How were the windows in relation to the -- 

Md: I'm sorry. Let's move on. I'm not seeing how this is 
relevant. 

Tes AT) Sight... Six. 


Questions by the prosecution continued: 


oF Okay. So he falls into the -- or he's in the concertina 
wire. What happens next? 
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Well, I turn around and I'm like amazed then at what 


he's doing. So I remember Major (b)(6) saying, "what 
the hell is going on, what's he doing and get him out of 
there" -- or I don't know if it was Major()@) or 


Major Paulus, but I remember it was just 11ke get him 
out, move him to the sunshine. And then I remember 
turning’ back and seeing that he was holding on to the 
concertina wire. What it is, I just can't remember who 
I was referencing to, but he was holding on to the 
concertina wire. 


And I" remember seeing it, he's holding on to the wire, 
and I was told to get him out. So then as I grabbed 
one -- I grabbed the concertina wire, grabbed one hand 
and pulled it off. He let go, I guess, because no cuts 
on his hands. But, like I said, they were like kind of 
old probably so they were due for a changing. I guess 
that's when we probably changed them. So. I got him off 
the concertina wire and I moved him to the center. 


Was this just you by yourself again? 
Yeah, I was there but I probably believe that (b)@) 
was probably in the room. 


Who is in the room at this point? When he goes into the 
concertina wire, who is present? 

Major Paulus, Major (»)@) probably Sergeant (6)(6) 
walked in, I'm not sure, but I remember him being around 
that area some time. 


Who is Major Paulus? 
Major Paulus?, He's my CO. Well, he's my XO. I think 
he was my XO at the time. 


Well, who is the OIC of the detention facility at the 
time? 

That would be Major Paulus. 

And who is Major ()@6) 

He's the CO. 


Of what? 
Of 2/25, of H&S. 


Okay. So how was it that you actually remove (b)(6) 

from the concertina wire? 

Sir, he fell right into the spiral, so he was inside one 
of those circles against the wall. So when I took him 
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out, I, you know, really around his shoulder, upper 
torso, tried to like get him up, sir, because I could 
get in there without getting caught. And I got him -- 
rolled him out of there. 


By the shoulder? 
Yeah, by the shoulder. And then -- 


What do you mean rolled him out? 5 

Well, I don't know how else to say it, but like his back 
was on the wall and on the floor and he was inside one 
of those spirals. But, I mean, like there was 

nothing -- like where he was sitting down, there was 
nothing there, I guess. 


In front of him?, 


Yeah, it was like just one of those big spirals and he 
was in the middle. 


Okay. So when you say you rolled him out thought, what 
is the motion that you're making with him that -- 

I probably had one -- my right hand probably on his hand 
and my left hand ‘on his back and try to roll him out, 
something like that. , 


When you say you rolled him out, where did he end up? 
He ended up in front on the floor and some clothes 
were -- you know, his clothes got ripped, probably got 
tangled in there, and I moved him from there to the 
center of the room. 


How did you move him to the center? 
By his shoulder, from his shoulder. 


Okay. So same type of movement as before? 
The same thing, yes, sir. 


Now, when you get to that point, how is (6)(6) What 
is he doing at that point? Is he standing? Sitting? 
Laying? 

He's laying. 

How is he laying? 

The same position probably. I remember one leg being 
up, one leg down and one probably arm by his sides, I 
don't really recall, something like that. 


Okay. You move him into the center of the room. What 
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is the next thing that happened? 

It was -- his clothes were all ripped up, so they were 
no good because they just wear one robe, probably like a 
white t-shirt, nothing inside. So I remember I was 
given the order to take off the clothes because they 
were no good anymore. 


Who gave the order? 
I wish I could remember, sir. I really don't remember. 


And I took off the clothes. As we draped it over his 
head 'everything moved up and everything. I remember it 
just being on his chest, their hands are, you know, the 
way they clean themselves are kind of unsanitary. So, I 
mean, I remember just his nails being dirty and 
everything. We just took them off and we sent (6) 

to go burn the clothes. 


Okay. Is (b)() naked at this point? 
Yes, he is, he's naked, sir. 


And he's still in the same position that he was before 
when you drug him out to the middle of the room? 
Yes, sir. 


So what happens at that point? 

Okay. Well, like I said, there was a sense of urgency 
or something like that to get the sheik in. So lI 
remember it was just -- we still haven't cleaned the 
area. We still have to clean (b)(6) and was just -- to 
get him out. I think it was decided that we were to get 
him out, outside the cell, have him cleaned there and 
just have the prisoner come in and clean the area 
because right now it was just like so spread around. 


And I remember Major Paulus telling me to get him out, 
and that's when I remember telling him to "gume" or 
that's when the interpreter came. That's when Sergeant 
(b)(6) was there. .He was just telling the guy to 
stand, that he's going to walk out, get cleaned. And I 
remember the guy just looking at him and just looked 
straight up and started talking in Arabic again. 


Was he laying down? 
Yes, he was, sir. 


How was he laying? 
Probably like one leg up -- I just -- for some reason I 
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remember his -- that left leg just raised a little and 
the right leg straight out. His arms, I just can't 
remember where they were, but probably to the side or on 
his stomach. I just don't remember, sir. 


All right. So Sergeant (p)é6) is telling him to stand 
up. What happens next? 

He tells him to stand then -- I remember him telling him 
to stand and --. I told Sergeant ()6) to tell him to 


stand and move him out and what's going on, that he's 
aoing to get cleaned and that's it. And he looked at 
(b)(6) then he looked straight up and just started 
talking Arabic again. 


When you say he's talking Arabic, what 'do you mean? 

It was like he was saying words, like he didn't want to 
listen to anything we were just telling him. He was 
just -- I felt like he was ignoring us. 


Well, was he talking to you? Did it look like he was 
making eye contact and talking to you? 


I know he saw what Sergeant (@) said because I saw 
his eyes look at Sergeant we and when Sergeant 
Hennagin stopped talking he just -- his eyes went 


straight up to the ceiling and then just started talking 
again. , 


Was he just moving his eyes or his head? 

I think he was at an angle, sir. I remember him just 
moving, probably tilted his neck to see where he was at 
because he was like at an angle, like a right angle. He 
was like at a 45 degree angle from him, so he had to -- 
he looked and I remember him just looking and tilting 
his head, yes, sir. 


So at that point after that, what happens next? 


Then after he -- I felt like he ignored Sergeant 

(b)(6) I dust -- I remember looking at Major Paulus 
or Major (b)(6) Let me see. It was just like we have 
to get him out. I know that was the situation. I 


remember someone saying we have to get him out. 


So I had my back towards the officers, and I was told 

to -- I guess I was trying to figure out how I was going 
to get him out so I was already acting in a position 
like to again pull him out. And I remember someone 
saying drag him -- not just pull him -- like I guess 
what I was going for his head. Also I heard like, "yes, 
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you go ahead, drag him by his neck," something like 
that. 


You heard that? 
Yes, sir. 


Do you know where that was coming from? 
No. That's the thing. 


Was it coming from behind you or in front of you? 
From behind me, yes, sir. 

Who is behind you at that time that you were aware of? 
I believe it was Major m@) or Major Paulus, both 
maybe. I'm not sure. 


t 
Now, at this time when you hear that come, those words 
spoken, who else is in the room? 
Sergeant (6) -- like I said, I had my back towards 
them so I really don't know if they were walking in or 
not. I think it was Sergeant @<@) and my two 
officers, Major (@) sand Major rauius. 


Okay.. So those are the only people you are aware of at 
that time? 
Yes. 


Had (6)(6) > come back yet? 
No, sir. He went to go burn the clothes. 


So after you hear just grab him by -- what was it? The 
neck? Is that what you heard? 
Yes, sir. 


After you heard those words, what did you do? 

Well, I placed my left hand under -- like under his neck 
and my right hand cupped it under his chin, around that 
area. But at finst I told the guy to stand -- well, no, 
we did that already.. Yeah, I started -- I didn't want 
to hurt the guy, so I tried to be as -- you know, I 
tried to keep stern. I started pulling him towards out. 
I stopped and, you know, to tell him, you know, get up 
and walk. And I remember looking at Sergeant 6 Ks 
Sergeant ()@6) spoke to him again and he just ignored 
us, like he looked at him, looked back up and started 
saying those words again or whatever he was saying. 


Okay. 
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A. That was the first time. 


O7 Well, you said -- you used the words that you were 
grabbing because you didn't want to hurt him. What did 
you mean by that? 

A. Well, I tried -- like I didn't want to wiggle him left 
to right. I just wanted to be stern and I guess like if 
you, you know, just be careful as possible. 


Q. Why would you need to be careful? 

A. Because it's his neck, sir. 

Q. What significance did it have for you that it was his 
neck? 

Bey Because I didn't want to wiggle it around and break his 
neck. I didn't want to hurt the guy or anything like 
that. 

Q. Let's talk about .(b)(6) and his appearance for a 
minute. Okay? 

A. Yes, sir. 

oe Was (6)(6) skinny? Medium build? Fat? 

A. I just remember him being medium. 

Q. How tall was he? 

A. Probably like 5'10" or 5'11", maybe shorter. 

Oy Now, when you were lifting him, could you estimate his 
weight? 

A. I couldn't be accurate because it was slipperily. So lI 
mean, it was just -- 

Q. No, I'm just talking about the time that you were moving 
him from the concertina wire, lifting him up, that type 
GE. thing? 

A. He wasn't heavy to me, sir. 

MJ: Pardon me? 

WIT: He wasn't heavy to me, sir. 


Questions by the prosecution continued: 


Q. How much do you weigh? 
A. At the time, I was like 210, 215. 
Q. Do you think he was more or less than you? 
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A. I really can't. To tell you the truth, sir, I just 
remember doing the action right now. I don't remember 
like struggling or anything like that . 


On Well, let's talk about you -- your situation at that 
time. 
MJ: Let's take a ten minute recess. 


The court's in recess. 
The court-martilal recessed at 1045, 3 November 2004. 
‘ 7 
The court-martial was called to order at 1058, 3 November 2004. 


Mo: The court will come to order. The record will reflect 
that all those present when the court recessed are again 
present. The members are present. The witness, 
Corporal (p)@6) is still on the witness stand. 


Government. 
sy Yes, sir. Thank you. 
Questions by the prosecution continued: 


Q. Where we left off, Corporal (b)@) is I was talking 
and we got all the way up to the point where you heard 
"grab him by the neck," right? 
Yes, sir. 


A 
on Now, up to that point in time, how were you dressed? 
A I had my cammies. I think I took off my top. 


0. You took off your blouse? 
A. Yes, sir, my blouse. 
Q 
A 


Why did you take off your blouse? 
Well, sir, it was just probably because it was hot or I 
just went into the shift. I'm not sure. 


What do you mean it was hot? 
Well, the average heat is like 130 degrees, 120, 130, so 
it was hot in there, sir. 


P20 


Were you sweating at this time? 
Probably, sir, yes. 


hae @) 
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Did you notice whether (6)(6) was Sweating at all? 
Yes, sir. Well, both. He was still moist so, I mean, 
yeah, he was sweating, sir. 


What is going through’ your mind up until this point in 
time with your dealing with m@ > I mean, what is 
your state of mind at this point meaning are you 
frustrated? Are you angry? You have no -- 

No, sir, I really wasn't thinking. I' just wanted to -- 
I was just acting to get him out. I wasn't angry. I 
was just acting, sir. 


Okay. So you hear the words "grab him by the neck." 
What do you do at that point? 

I put my left hand under his neck or the back of his 
head, my right hand, I cup it under his chin, and I keep 
my elbows tight and, like I said, it was between 
probably like by my knee area or even probably a little 
bit more up front, and then I just started taking steps 
with my legs. 


Backwards? 
Backwards, yes, sir. 


Are you lifting him off the ground at all? 

I really can't remember. Just I know I had him like 
tight, I kept my elbows tight and just -- it was just 
easy to pull him. That's all I can remember. He was 
just smooth. 


Now, what were his legs doing while you were pulling 
him? 
Probably straight out. 


Okay. Any contact with the ground? 
Yes, sir. 


How about his buttocks? 
They were on the floor. 


Okay. How about his arms? 
His arms, probably on the side of him. 


Making contact with the floor? 
Yes, sir. 


Are his legs and arms dragging on the floor as you are 
dragging him? 
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Yeah, they're beside him, yes, sir. 


Now, how far did you drag the (@) once you 
started? 

Probably from where he was at, like a couple of steps 
back, and then I stopped the first time. I remember the 
first time I stopped I asked Sergeant (py) to tell 
him to stand and to walk out. He said something in 
Arabic and (6) just started talking again in 
Arabic. When I looked at Sergeant ()@) I remember 
him shrugging his shoulders like I don't know what he's 
saying. I guess that's what I got from him. 


Well, at this time when you make the comment to (b)(6) 

to tell him to stand up after you've already drug him 
for a distance, do you let go of his head at that time? 
Yes, I placed his head back on the floor. 


So then you stand back upright? 
Yes, sir. 


Then you regrip? 
Yes, sir. 


How did you regrip? 
The same way, left hand under his head and the right -- 
my right hand cupping his chin. 


Did you begin dragging him in the same fashion as 
before? 
Yes, sir. 


What are his legs doing now? 
They're straight. 


And arms? 
Still on the side. 


Is he fighting you at all? 
No, sir. 


Is he like dead weight? 

Like it's hard to tell, sir, because he just -- I guess 
from the sweat and the sand it was just -- it wasn't 
hard, it was just smooth. I don't know how to say it. 


Well, did it appear that his arms and legs were limp or 
were they stiff? 
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Well, they were bent, but he wasn't like straight out, 
you know. Like I guess limp but he wasn't -- I guess he 
wasn't helping me. 


Okay. All right. So' you are dragging him again. Where 
do you go this time? 

Now we're outside by the hallway, and I stopped there 
again. I turn his body so now we're facing, my body is 
facing the outside cell where I was taking him out to. 

I remember asking him to "gume" or I tried asking him to 
stand again or SemeE ang like that and just talking his 
language. 


Then I re-gripped him and that's when I started again, 
started pulling him again. I believe that's when 


(b)(6) came and, he tried to like grab his ankles but, I 
mean, ne just realized that that's not like going to be 
any help because -- I mean, he realized that, one, there 


was like feces on his ankles and stuff. But he went to 
grab him and he just realized that he wasn't doing 
anything because he was just sliding. 


Okay. How was it that you got him out into that outside 
pen? 

Well, just put -- I put my left hand under his -- like I 
guess his back under his shoulder and my right hand was 
on like probably the other shoulder and I just got him 
off the dip and then it was just all dirt so it was just 
to slide him. 


Did you leave him out there in that outside pen? 
Yes, sir. 


Okay. I am going to show you a diagram that's been 
marked Prosecution Exhibit 29 for identification. | 


I think the brightness might be up too much on that. 


Can you see that okay? 


Affirmative response from all members. 


Questions by the prosecution continued: 


Q. 


A. 


Corporal (6)©) , I'm showing you Prosecution Exhibit 
29 for identification. Do you recognize that exhibit? 
Yes, sir. 
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What is it? 
It's a diagram of the holding facility. 


Is that a fair and accurate depiction of how the 
detention facility appeared at the time that you're 
describing that you're dealing with (b)(6) 

Yes, sir. 


Sir, I'm going to have the witness make a number of 
marks on this. The way I intend to do it is have him do 
it with a pen and back up here because, like I said 
before, the screen is way too sensitive for all the 
tharkings I need him to make. , 


All right. 


The bailiff handed the witness an exhibit. 


Questions by the prosecution continued: 


Q. 
A. 


Qe 


First of all, Corporal (p)@). oe Wate. ob want you to do 
is at the top of that diagram write your last name. 
(The witness did as directed.) 


Now, at the very bottom of that diagram close to where 
it says not to scale, I want you to write an red H and 
then an equal sign and then the name qg@) 

(The witness did as directed.) 


Now, next -- or below that or above it, put a blue P and 
put an equal sign and the last name Paulus. 
(The witness did as directed.) 


Now, with the black pen, would you please mark in the 
holding building where you were dealing with @)@) 

how the concertina wire was configured in that room at 
the time. 

(The witness did oas directed.) 


Now I want you to mark with an H1 in red. not with black 


but in red -- anything that deals with@) is going to 
be in red. Okay? H1 where it is you first saw 
(b)(6) when you came on shift. 


(The witness did as directed.) 
And mark an H2 where it was that you saw ()@6) go 


into the concertina wire. 
(The witness did as directed.) 
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Q. 
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You need to have the witness indicate whether he's doing 
what you're telling him to do orally as you're asking 
him to do it, Major Francis. 


Yes, sir. 
by the prosecution continued: ' 


And if you'd just say, Corporal (b)(6) after you've 
done what I've asked, if you'd just tell me orally that 
you've done it. | 

Yes, sir. I marked-H1 where I’ believe I first saw 
Hatab. I'm marking where he fell into the concertina 
wire. I guess I'm accurate with that. I don't know if 
it was between, but I'm going to try to. 


Just put H2 there. 
Yes, sir. 


And have you done that? 


Yes, sir. 

Okay. And then also put an H3 where(b)(6) was when 
you first began to drag him. Okay? 

Yes, sir. (The witness did as directed.) 


And then with red dotted lines indicate the route that 
you took(b)(6) out to the outer holding pen. 
Yes, sir. (The witness did as directed.) 


And then indicate with an H4 in red where it was that 
you left him in the holding pen. 
Yes, sir. (The witness did as directed.) 


Have you done all those things? 
Yes, sir. 


Now, with a blue P mark where it was that you saw Major 
Paulus in that cell. 
Okay, Sir. (The witness did as directed.) 


And one last thing, and this will be back with the red 
pen, mark with a red X everv vlace where you stopped 


during the dragging of (b)6) meaning when you drug 
him by the head outside. 
Yes, sir. (The witness did as directed.) 


Have you done all those things? 
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Yes, sir. 
Sir, permission to retrieve the exhibit. 


Bailiff. 


The bailiff delivered the exhibit to the trial counsel. 


Questions by the prosecution continued: 


Q. 
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Corporal (b)(6) I'm pointing -- okay. The black 
that ‘you have done here in this diagram, that represents 
how you remember the concertina wire being? 

Yes, sir. 


All right. The H1 that is right down here in the lower 
left-hand corner, is that’ correct? 


Yes, sir. 

That's where you Saw (b)(6). the very first. time on 
that shift, right? 

Yes, sir. 


That's where you saw the puddling defecation? 
Yes, sir. 


H2 is up here at the top of the -- where it's labeled 
holding building in that square over the top of this 
strand that represents concertina wire running down the 
middle, and that's where you saw him fall into the 
concertina wire, correct? 

Yes, sir. You see, the thing is I can't remember if it 
was on the left or the right side of that first opening. 


Okay. Now, did he fall into the strand that's running 
down the middle of that building or into the strand 
that's up against the wall? 

Against the wall, sir. 


Okay. Now, H3, that's the position (b)6) was in 
when he was naked and you began to drag him, correct? 
Yes, sir. 


And this first X, the closest X to the riaht of H3. is 


where the incident happened with Sergeant (p)(6) and 
you told him -- when Sergeant ‘¢atola nim to 
stand? (6)) 


That was the second time, sir. 
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That was the second time? Okay. Oh, I'm sorry. So 
this time here, what does that represent, that first X? 
That first stop. 


What was the first stop? 


That's when I asked Sergeant (p)@6) again to tell him 
just to stand. 


Okay. And then the next X that's just to the right of 
that, what does that represent? 
That's when I stopped and turned his body to go out to 
the holding cell. . 


How is it that you turned his body? 
Probably -- 


Do you remember?’ 
Not really, sir. 


Now, the X that is just above that one that we were just 
talking about, what does that represent? 

That is the dip, the dip that goes from dirt to the 
aires 


Okay. And the X that's represented inside the holding 
pen and also labeled H4, what does that represent? 
That is where I -- that's where he ended up, sir. 
That's the final. 


That's where you took him? 
Yes, sir. 


May I have just a moment, sir? 
You may. 
by the prosecution continued: 


Corporal (b)(6) I'm going to show you Prosecution 
Exhibit 20 for identification. It is a photograph. 


Do you recognize what's depicted there? 
Yes, sir. 


What is that? 


That's the room, the holding facility where (b)6) 
when I first walked in. 
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Questions 
Q. 

A. 

Q. 

MJ: 


TC: 


Now, that screen that is in front of you is a touch 
screen. Okay? 
Yes, sir. 


So meaning if you touch that screen, it's going to come 
up, it's going -- you can write on the screen. All 
right. | 

If you'd just so we can have some orientation, put, if 
you can, if you can draw with your finger, a number 1 


where it was in the cell that you first saw him. 
(The witness did as directed.) 


' 

He madé a yellow mark. 

Yes, sir. 

Have him change the color for the next one. All right? 
Yes, sir. 


by the prosecution continued: 


Now. next I want you to mark where it was you saw 


(b)(6) go into the concertina wire. 

Sir, I'm not sure. Beside the window with the painting. 
Can I mark -- or there are windows or -- because I can't 
remember. 


Yeah, just mark wherever you think it was. 
By this window and that window. I just don't remember. 


So you put a blue mark on the screen? 

Correct, sir, a blue mark. 

by the prosecution continued: 

Now please mark where it was that when you first began 
the dragging of @) 

Right here, sir. (Ihe witness did as directed.) 

Okay. Now, from looking at this photograph -- 


What color is that? Mauve or pink? 


That'’s-pink. “I"m sorry). 612. 
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MJ: So there's a pink X? 
TC: Yes, sir. 
Questions by the prosecution continued: 


0. Did you have to manipulate that corner there? As we're 
looking at it, you can see there's concertina wire 
that's kind of strung across there. . Did you have to 
manipulate that corner on the far right as you are 
looking at it? .; 

A. Well, the think is that, sir, I think this is like new 
concertina wire and they probably just -- when they took 
this picture redid it because I don't remember those 
rocks being there and the concertina wire looks real 
high up so you could probably see that that's new or 
older. It looks'like it's new because I remember it 
being lower. 


Do you ever recall replacing any concertina wire in 
these cells? 

Pv Not me, no, sir.’ I remember it was changing, yes. I do 
remember us changing because we had older ones and we 
just put new ones, and they look pretty new. They look 
shiny. 


Q. Now, is this picture with all your markings on it, is 
that a fair and accurate depiction of how the cell 
looked at the time that you were dealing with 6 
other than the concertina wire like you descripeay 


A. Yes, sir, that's pretty accurate. 

TC: Sir, at this time, I'm going to offer that exhibit into 
evidence. I'll have to get a printout, of course. 

MJ: Any objections to Prosecution Exhibit 20? 

CC: Yes, sir. 

Md: Basis? 

ccs Foundation. 

Md: How do you believe the foundation is in any way 
deficient? 

Cc: The fact that he pointed out -- the witness has pointed 


out that the concertina wire is completely different 
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MJ + 
Questions 
Q. 

A. 

MJ: 

TC: 
Questions 
0» 

A. 

Q. 


A. 


from when this occurred, the variant heights. That's 
the only problem I have with it is that's not the actual 
heights of the concertina wire as he has testified. As 
well as the rocks, Sir. 


Anything else? 
Other than those two things, no, sir. 
Your objection is overruled. 


It will be admitted; the words "for identification" 
deleted, and we'll publish it later. . 


Continue, please. 
Sir, I am going to clear this because I have another 
photo to put up. 


All right. 

by the prosecution continued: 

Corporal (b)@6) I'm going to show you another 
photograph. 

Yes, sir. 

That's Prosecution Exhibit 17 for identification? 
Yes, sir. 


by the prosecution continued: 


What is this depicting, if you know? 
I believe that's the outside cell where I put ()@6 


Okay. Is that a fair and accurate depiction of how that 
outside holding pen was at the time that you were 
dealing with (b)(6) 

I can't remetwwer, sit. But like I'm looking at it, it 
could have been because I remember us replacing that 
concertina wire, too, sir. 


Other than replacing the concertina wire, is that the 
same location that it was located? 
Yes, sir. 


And the same type of configuration? 
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WIT: 


Yes, sir. 


All right. Again, with the touch screen, could vou 
please indicate where it was that you placed (p@ 

out in that pen? 

(The witness did as directed.) 

The witness has done so. He has marked a pink X and 
then there's also an arrow that's popped up that points 
in the direction as well. 

What's the arrow? 

You don't see the arrow, sir? 


Yeah, I see it. 


I think it's just -- it's because of the height -- the 
sensitivity of the screen, sir, when he -- 


Let's clear it and start over. 

Yes, sir. 

counsel did as directed. 

Go ahead and put your X back there, Corporal. 


Yes, sir. 


The witness did as directed. 


TCs 


Questions 


Q. 


Hee) 


TC: 


The witness has done as indicated with a pink X on the 
screen. 


by the prosecution continued: 


Corporal (b)(6) would you say that the -- well, you 
described how you had kind of lifted (b)@) down off 
of a ledge. What ledge are you talking about? Is it 
depicted in this photo? 

Do you want me to mark it, sir? 


Sure. Let me change the color. Okay. 
The ledge is right here. 


Okay. There's a red arrow that's pointing towards as 
well as there's a red line above it. 
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Questions by the prosecution continued: 


on Now, as we're looking at this photograph, how is it that 
you moved (b)6) from the red to the pink? 

A. There's a drop -- I mean, what do you mean, sir? Like 
how I -- 

Md: Is there an opening in the concertina wire you took him 

through? Hi 

WIT: Yes, sir, there is. 

Md: About where is that? 

WIT: It's right across. It's just straight. 

TC: Hold on a second'so I can change the color here. 

WIT: It would be right here, sir. 

TCs He has done so with a green arrow. 


Questions by the prosecution continued: 


Q. But how did you physically do it? How did you get him 
from red to pink? 
A. Well, like I said, I put my left -- his head was kind of 


like in my elbow and my left hand was his like back 
armpit on the left side, and I think my right hand was 
probably by his shoulder or is trapped, you know, like 
holding his back, my fingers on his back, and just slid 
him down. 


Okay. When you got him on the ground, how did you move 
him? 

A. The same way. I was already in that position and it was 
easier to slide because all the dirt and rubble, so he 
just slid easier. 


What was he doing with his arms and legs? 
They're beside him. 


The same way as before? 
I believe so, sir. 


DO Pv m0 


Would you say that the ground as we're looking at it in 
this photograph is -- was how the ground was in 
consistency at the time that you drug 66) 
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I'm sorry, sir, like I'm looking at here I see a dent, 
but as you go in that angle it's just straight like it 
is on the floor. Where the prisoners are, it's just 
straight . 


But I mean was the ground rocky like that? 

Yes, rubble -- well, not big rocks, it was just 

little -- like you could tell that it was a pathway I 
guess from people just walking and made a pathway on his 
own. So it was just more -- I guess that's how it is 
inside the pen. 


Now, when you put (b)(6) out there in that pen, was 
he clothed at all? 
No, sir, he wasn't. 


Okay. Now, with all the markings that you've made on 
this depiction, is this a fair and accurate depiction of 
the way that the holding pen appeared at the time that 
you moved (b)(6) out into that holding pen? 

Yes, sir. 


Sir, at this time I offer that exhibit into evidence. 


When you moved (6) out there to that pen, was it full 
of Iraqi detainees? 


Was there anybody else in the pen? 
No, sir. 


So when you say it was a fair and accurate depiction, 
are you talking about the basic lay out of the 
concertina wire and the ground? 


Accurate, yes, sir. I'd say by looking at the picture 
and I see like there's like a dip right here and a lot 
of rocks. I think when I took him out it was just how 
it is inside as you look at the floor outside. I mean, 
the floor inside the pen is kind of -- 


The ground? 
Yes, sir. It's like there's no big rocks, there's 


nothing like that. I think that's how the pathway was 
going into the pen. 
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Q. 


A. 


TC: 


MO: 


Between the building and the pen? 
Yes, sir. 


Other than that, does'it look pretty much like it did in 
the picture? 


Yes, sir. 


Any objection, defense? 


Foundation, sir. 
Overruled. 

It will be admitted, Prosecution Exhibit 17. 
Print that off, please. 

counsel did as directed. 

Trial counsel. 

Yes, Sir. 

by the prosecution continued: 


Now, Corporal (b)(6) , you mentioned that in your 
dealing with jw@ in the cell that you thought he 
was being belligerent. 

Yes, sir. 


Now, did your opinion change at all during this 
dragging? 

No, sir. It just at the moment it happened like -- it 
was like one, two, three, just act, so I really didn't 
think about anything. And I figured once it was all 
over and I believe @)@) checked him out and said he 
was fine, then that's when I really thought he was just 
being belligerent. I really didn't think about it 
though, sir. 


Sir, at this time I'd like to have Corporal (6)(@) do 
a demonstration of how he lifted me 


All right. Corporal (b)(6) if you would, step off 
the witness stand there. 
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The witness did as directed. 


MJ: 


For purposes of demonstration, the assistant trial 
counsel is going to essentially play the role of 


(b)(6) He's not going to be drug. Simply it's just 
a matter of showing to the members the proximate hand 
position and how <6) was held by Corporal 

(b)(6) 


Go ahead, Corporal ()6) 


The witness did as directed. 
4 


TC: 


MJe¢ 


Corporal Hernandez has his left hand under Captain 
Emerich's head, his right hand underneath Captain 
Emerich's chin, he's lifted his head approximately one 
foot off the ground. Captain Emerich's shoulders are 
roughly -- 


Well, hold on a minute. 

Captain Emerich, I don't want you lifting yourself up. 
Corporal (b)(6) I want you to hold him in about the 
position that you held him in -- held) relative 


to the ground when you were dragging him. So if you 
lifted him partially off the ground, then lift him. 


The witness did as directed. 


TC: 


Md: 


Cc: 


MJ: 


Now the head is roughly about 18 inches off the ground, 
shoulders are, roughly six inches off the ground and 
Captain Emerich -- Corporal @)@) is bent down at 
the knees,:' head directly over Captain Emerich's head. 


Corporal (b)(6) is also bent at the waist so his back 
is parallel with the ground. 


' 
Do you agree with that, counselor? 
Lao. 


Go ahead and retake your seat, please. Thank you. 


The witness did as directed. 


MJ: 


Government. 
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Yes, sir. 


by the prosecution continued: 


Now during this entire movement of (b)(6) did you 
have him flexi-cuffed? 
No, sir. 


Did you have any concern for your safety in dealing with 
him? 
My safety, no, sir. 


Okay. Well, you said that your impression was he was 
belligerent. 
Yes, sir. 


And then you say you don't have any concern for your 
safety. Why? 

Well, when I gave him commands he -- I felt like he 
ignored me. And then when he dove into the concertina 
wire, I spoke with him and I asked him to let go, to 
move out. He just wouldn't obey my command. 


Well, when you're dragging (b)(6) does he try to 
reach his hand up at all and try to brace your hands? 
No, sir. 


Was there any aquards that were keeping a weapon on him? 
Well, Sergeant (p)6) did come in with his M1ié6é. He 
had it downward, but -- 


But was it pointed at l(b)@) 
No, ‘Sin: 


Now, Corporal (6)@) you originally went to an 
Article 32 hearing, correct? 
Yes, sir. 


After the Article 32 hearing, you were given a grant of 
testimonial immunity, correct? 
Yes, sir. 


And after you were given that grant of testimonial 
immunity, you were given a deposition -- or a deposition 
was taken of you in Houston, Texas, correct? 

Yes, sir. 


When is the last time you reviewed that deposition? 
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Since the last Article 32. I had it in my possession 
but I spent the time here studying for my calculus test, 
so I really didn't get to it. 


About a month ago? 
Yes, sir. 


Do you remember when I asked you earlier to approximate 
the weight of (b)(6) 
Yes, sir. 


Okay." And you didn't have -- you thought -- you 
couldn't approximate, could you? . 
No, sit. 


Do you .1remember at the deposition saying that you 
thought he was over 200 pounds? 
Yes, sir, I remember. 


Would you say that's an accurate statement? 
Yes, sir. 


Do you remember earlier in this when von were testifying 
I asked you whether you thought ()@6) -- whether the 
defecation was diarrhea, and you sald tnat you didn't 
know, right? Correct? 

Earlier? 


Right. Today. 
Yes, sir. 


Do you remember at your deposition saying -- I asked you 
that same question and you said "it was diarrhea, sir?" 
Yes, sir. 

Would you say that was an accurate response that you 
gave me back at the deposition? 

Yes, sir. \ 

What page are you on, counsel? 

39): 

by the prosecution continued: 

Now, during your handling of (b)@6) did you strike 


him at all? 
As to what? What did you mean by that, sir? 


647 


PO 


MJ: 


ce: 


. 2 


Did you punch him? 

There was a situation where I tried to grab him and pull 
him to the side, but it was more like a pushing 
movement, not a real strike. 


Okay. What do you mean by pushing? 

Like in a way where I was trying to get him up, kind of 
pushed him in the side and brought him out so he -- 
because he was in Indian style. So I: had to push him 
off to the side so he -- I guess the strain on his leg. 
That was probably it. 


Okay. And you're pushing him with what? 
With my right hand. 


Where was your hand located on his body? 
Probably about like his chest or towards his front. 


Okay. You had given -- you gave a statement to NCIS 
back in Kuwait -- or when you were -- you gave a 
statement to NCIS on the 16th of June 2003, correct? 
Yes, sir. 


And that was a signed unsworn statement? 
Yes, it was, sir. 


In that statement, you told NCIS that I struck him in 
the stomach area with my fist once referring to Mr. 

b)(6 

Nee sir. ft told him he -- I told them -- explained to 
him how I did it, how I tried to get him up. He said 
like a punch? I was like, no, it's not a punch. Then 
he said open handed or close handed? I was like I had 
my hands open. So I was trying to show him how I got 
him up and he just -- like I said, he wrote it down. I 
kind of like the -- the word that was in there was -- 
that they were just trying to find out what was going 
on, that we had done nothing wrong in there, nothing 
wrong with us, there's nothing wrong in the situation. 
Butan that. = 


But in that statement -- 
Sir, can we have a 39(a)? 
What's that? 


A 39(a), please. 
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Md: Basis? What do you want one for? 
cc: Yes, sir. I believe this is objectionable evidence. 
MJ: All right. Members, step out, please. 


The members withdrew, from the courtroom. 


Md: Do you need the witness out? 

cc: No, sir. 

TC Yes, sir. 

Md: Corporal (b)(6) if you would go ahead and step out 


of the courtroom, too, please. 
The witness withdrew from the courtroom. 
The Article 39(a) session was called to order. 


MJ: The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. The members are absent. The witness, Corporal 
(b)(6) has stepped out of the courtroom. 


Mr. Higgins. 
CC Yes, sir. 


Sir, introducina evidence of Lance Coxporal (6)®) 


striking (b)6) would be uncharged misconduct against 
Major Pauius. 


MJ: Major Francis? 


TC: Sir, at this time I'm using it to impeach the witness. 
The witness is describing how he believed he was 
belligerent the whole time yet there's no rifle on him, 
there's no flexi-cuffs, and then trying to show that he 
has said things in the past that are inconsistent with 
what he's saying now. 


Mo: Well, how about responding to the uncharged misconduct 
objection. 
‘EC: Well, it's not uncharged misconduct because I gave the 


defense notice in that original notice that we discussed 
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earlier that I was going to call Corporal (b)(6) to 
testify consistent with his prior statements. 


As to the uncharged misconduct objection, it is 
overruled. 


Do you have any other objection, counsel? 


I think Captain Jasper wants your attention. 


The defense counsel conferred. 


CC: 


MJ: 


CC: 


MJ: 


CC: 


MJ: 


Sir, I just point out to the court that you previously 
ruled unless Major Paulus has knowledge of any actions 
they wouldn't be coming in. And, again -- 


Pardon me? 


I mean, sir, you said unless you can show Major Paulus 
knew something that it wasn't coming in, some type of 
hitting or anything like that. 


I realize that. At this point, the government doesn't 
seem to be offering it for the truth of the matter. 
They seem to be offering it for some other reason, not 
to show necessarily that ()6) was struck by this 
witness but that the witness testified differently 
concerning what was going on at the time in terms of 
this belligerence issue. So I consider it outside the 
scope of that previous ruling. 


Also it seems to me that at the time that this is going 
on, unless I misheard the evidence or the testimony, is 
at the time Major Paulus is standing there along with 
MajOYr (b)(6) trying to get (6) out of the room so 
they can clean up the diarrhea. 


Have I misunderstood the evidence? 
No, sir, you have it perfect. That's why we're so 


concerned about it because now they out in front of the 
iurv that Major Paulus may have seen (b)6) punching 


(b)(6) which is not on the charge sheet. That's the 


basis of our objection, sir. That's the concern for the 
harm here, 403 harm and the 404(b) harm. 


Well, the 403 objection is overruled. 
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Anything else? 
No, sir. 


Major Francis? 


Bring the witness back in and bring the members back in. 


The Article 39(a) session recessed. 


The witness and the members entered the courtroom. 


MJ : 


TC: 


Questions 


PO PO RP O 
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The court will come to order. The record will reflect 
all thase present when the court recessed are again 


present. The members are'present. The witness, 
Corporal (p)6) is on the witness stand. 
Government. 


Yes, sir. Thank you. 
by the prosecution continued: 


I guess where I left off asking was that you gave a 
statement to NCIS on June 16, 2003, correct? 
Yes, sir. 


And you've reviewed that statement recently? 

I haven't reviewed it, no, sir. 

Well, did you review it within the last six weeks? 
Well, the Article 32 for Sergeant Pittman I probably 
skimmed through it, but I really didn't review it, sir. 


Well, do you recall -- well, let me ask you this. You 
gave a signed sworn written statement to them, correct? 
Yes, sir. 


Was a part of that signed written statement you signed 
at the bottom of the statement, correct? 
Yes, sir. 


You initialled at the beginning and ending of each 


paragraph in that statement, right? 
Yes, sir. 
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0. And you swore that it was the truth? 

A. Yes, sir. 

On 5 And in that statement you said "I struck him in the 
stomach area with mv fist once" meaning when you are 
dealing with @@) Would you agree with that, that 
that's what you said in the statement? 

A. If that's what it said, yes, sir. 

TG: May I have a moment, sir? 

MJ: You may. 

TCs That is all the I have, sir. Thank you. 

MJ: It's almost 12:00 o'clock. Are you anticipating a 
lengthy cross-examination? 

CC: Yes, sir. 

MJ: Let's go ahead and break for lunch until 1300. 


The court is in recess. 
The court-martial recessed at 1145, 3 November 2004. 
The court-martial was called to order at 1302, 3 November 2004. 
Md: The court will come to order. In that back row, we slid 
you all down to your far right to make it a little 
easier for everybody to see. 
If I didn't say so, the record will reflect all those 
present when the court recessed are again present. The 
members are present. 
We're waiting for the witness to return. 
Go ahead and retake your seat there, Corporal (b)(6) 
The witness did as directed. 


Md: Mr. Higgins. 


cc: Thank you, sir. 
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Good afternoon, Lance Corporal @)@) 
Afternoon, sir. 


How are you doing? 
Fine. 


Your MOS is 0551; is that correct? 
0551," yes, sir. 
' 


That's’ an admin’ clerk? 
It's an 0151, excuse me. 0151, yes. 


t 
It's an admin clerk; correct? 
Yes, sir. 


Have you ever received any training on being a guard at 
a detention facility? 
No, sir. 


You did receive some training regarding the handling of 
EPWs, correct? 
The five S's, yes, sir. 


The five S's and aT? 
And aT, yes, sir. 


And the training was given to you by Major Paulus? 
Yes, sir. 


And that training was done at Camp Lejeune? 
Yes, sir. 


And one of the things Major Paulus taught you during 
that training or said during that training was you 
should treat the EPWs as you would wish to be treated 
yourself? 

Yes, sir. 


The golden rule? 
Yes, sir. 


You also had some training while you were a guard at the 
detention facility regarding the handling of human 
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waste? 
I don't understand. 


You had training with HM2 (b)@). 
Yes, sir. 


And that trained had been set’ up by Major Paulus? 
Yes, sir. 

And as part of that training, Doc (6) was talking to 
the guards about taking precautions against handing 
prisoner's human waste? 

Yes, sir. 


That was about a week before the defecation incident 
with Prisoner (b)(6) 
Yes, sir, around that time. 


When you arrived on the 5th of June for your shift at 
approximately 1600, the first person you talked to is 
then Corporal (6) he's a Sergeant now? 

Yes, it was Corporal @@) 


You speak to Corporal (b)(6) and he tells you that 
(b)(6) is being belligerent? ” 
yes, Sir. 


And you see that he has defecated on himself? 
Yes, sir. 


And you testified before during direct that the diarrhea 
was just liquid? 
Yes, sir. 


This incident happened well over a year ago, correct? 
Yes, Sir. 


And the prosecution has already asked you about giving a 
deposition, correct? 
Yes, sir. 


And you recall giving that deposition? 
Yes, sir. 


And do you recall during that deposition closer in time 
to the events that you said you could actually see feces 
and liquid? 

I think I did say that, sir. 
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Would seeing your deposition refresh your recollection? 
Yes, that would be -- yes, sir. 


Counsel, I'm on page 41. 


Bailiff. 


The bailiff handed the witness the document. 


Questions by the prosecution continued: 


Q. 


MJ: 


Questions 
Q. 

MJ: 

CC: 

WIT: 
Questions 


Q. 


it 


CC: 


Lance’ Corporal (b)(6) do you see that it's page 
40 -- 


I'm sorry, is it Corporal or Lance Corporal? 
Tete Corpavei. sir. 
Thank you. 
by the defense continued: 
Lance Corporal (b)(6) - 
res Corporal (b)(6) 
Oh, congratulations. 
Thank you, sir. 
by the defense continued: 
Corporal (b)(6) | do you see page 40? I'd like you to 
look down at the last Q which would indicate a question. 
I'd like you to read that to yourself up to the next 
page on 41 and stop at the answer to that question to 


yourself, and look up at me when you're done, please. 
(The witness didsas directed.) 


Do you recall saying that you -- testifying you could 
see some feces as well as liquid? 
Yes, sir. 


Bailiff, would you retrieve the deposition for me, 
please. 


The bailiff did as directed. 
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Questions by the defense continued: 


Q. Now, when you first go in on the 5th to the holding cell 
where (b)6) is, you need to move him from one part 
of the room to another? 

A. Yes, sir. 


And it was fairly easy to move him because he was 
slippery from both sweat and defecation? 

A. Yes, sir. Well, from the first from me taking him from 
one area to the other? 


Q. Yes. 
A. Well, sir, his robe also, yeah, but the sweat and 
everything, yes, sir. 


Q. And he had his robe on? 

A. Yes, sir. 

Q. It was fairly sandy on the ground? 

A. Yes, sir. 

Q. And then you had him stand up? 

As Yes, sir. 

Q. Prior to having him stand up, you asked Sergeant 
(b)(6) to assist in Arabic to tell Prisoner (@)<@) to 
get up: 

A. Yes, sir. 

; And Prisoner ()@) did not listen? 

A. No, sir. 

TC Objection; speculation, sir. 

Md: Sustained. 


Questions by the defense continued: 
Q. In response to Sergeant (b)(6) speaking to him in 


Arabic, did Prisoner stand? 
N maser: (b)(6) 
o, sir. 


(b)(6) was speaking to him? 


A 
Os Did he look over at Sergeant (b)6) | when Sergeant 
A Yes, sir. 

Q 


When you stood him up this first time, it was easy to do 
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because Prisoner (6)(6) stood up on his own with your 
assistance? 
With my assistance, yes, sir. 


You placed him towards the window? 
He stood up, yes, sir, he was facing the window. 


And he threw himself into the concertina wire? 
Yes, as I walked away he dove. 


But he didn't fall straight down, he caught himself on 
the edge of that window? 

Yes, sir. 
And then he let himself into the gap in the concertina 
wire buttocks first? 

Yes, sir. 


Once he is in the concertina wire, he grabs on to it 
with both hands? 
Yes, sir. 


And you are told either by Major Paulus or Major (b)(6) 
to get him out of there? 
Yes; ‘sir, 


And you're able -- the gap in the concertina wire is so 
wide that you are able to go in and fit inside the same 
gap that he's in? 

Well, his body could fit in but I couldn't -- yes. Not 
my whole body, just my arms could get in there. 


You were able to reach in without getting any cuts on 
your arms?: 
Yes, sir. 


And you removed him from the concertina wire? 
I removed him? 


You removed him from the concertina wire? 
Yes, I did. 


And he had no cuts on his body? 
He had no cuts on his hands. I couldn't tell about his 
body . 


But later on you take his robe off, right? Did you 
notice any cuts on his body when you took his robe off? 
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Well, I couldn't tell because it was all sandy and sweat 
and feces, sir. You really just didn't -- I didn't 
analyze his body like that, sir. 


And you never wondered why you were the only person 
being told to move him because it was your understanding 
it only took one person to move him at this time? 

I believe so, yes, sir. 

You rolled him out of the concertina wire? 

Yes, sir. 


You took off his clothes -- vou took off his robe? 


At that time it was me and (j6) walked in 
and he -- we both -- or was it -- no. 


It's okav. You pull him out of the concertina wire and 
you and (6) tear off his robe? 

Well, we tear it off was it was ripped and we draped it 
over. We took it off like over, like going towards his 
chest. 


So you pulled it up over his head? 
Over his head, yes, sir. 


And in doing so, you spread sweat and feces and urine 
over his body? 


It kind of got on his chest, yes, sir, and -- yeah. 
You again asked for Serqeant (6) assistance in 
Arabic to ask) to stand? 


Yes, sir. 


Because you had been told by the officers to get him out 
of there and cleaned up? 
Yes, sir. 


He did not stand after Sergeant (p)@) spoke to him? 
That's correct, sir. 


You went over to him, approached him to attempt to find 
a way that you were going to remove him? 

Well, I was already -- yeah, I just looked at him like 
to see what to do next. 


And you were told to grab him by the neck and get him 


out of there? 
I believe so, yes, sir. 
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And when you grabbed him, you were trying to be careful? 
Yes, sir. 


You didn't believe that order to drag him out by the 
neck wa's an indication that you were to hurt Prisoner 
(b)(6) did you? 

What do’ you mean? 


Did you believe you were being ordered to hurt him? 
No, sir. 


Did you believe you were being ordered to remove him in 
as careful a manner as possible? 
Yes, sir. 


You've ,jhad life guard training as part of your swim 
training? 
Yes, sir. 


And one of the things you learn in that training is that 
when you're rescuing somebody it's important to 
stabilize the neck? 

Yes, sir. 


And you knew that that day, 5 June 2003? 
From the training, it was something that just -- yes, 
Six. 


And that's why when you took his head you kept your 
elbows in? 
Yes, sir. 


And you steadied your body and you moved your feet? 
Yes, sir. 


Because you wanted to make sure you didn't move in a 
careless way? 
Yes, sir. 


You wanted to make sure you didn't move in a wrong way 
that might hurt (b)(6) 
That's» Correct Sir. 


Now, when you did the demonstration with Captain Emerich 
in the well here today, when you were doing it you were 
focused on his face, you were looking down at Captain 
Emerich's face. 

Yes, sir. 
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Q. Was that the same focus you had while you were moving 
Prisoner (b)(6) 
A. I can't be accurate, but most likely probably the same 


thing. I can't recall really. 


Q. Because it was some time ago? 

A. Yes, sir. 

QO. | You were asked about his body position, whether he 

was -- you were given the choice whether he was limp, 
whether he was moving. You can't really remember if he 
was providing any assistance at all, can you? 

A. Well, the thing is when I started to pull him I didn't 
look at his arms or his -- yeah, I didn't look at his 
legs or his arms. But, I mean, at the'start of it when 
I was standing up I remember his position. But as I was 
I guess pulling him then, yeah, I was more concentrated | 
on his -- like his gestures, yeah, his gestures on his 
face. 

Q. Again, this is moving across that sandy ground? 

A. Yes, sir. 

Os And you also mentioned you took stops and you marked 
them off on that diagram with Xs, the stops you took. 
Each time you stopped, you said to him in Arabic stand? 

A Yes, sir. 

On And you understand that word to be "gume"? 

Pi. Yes, sir. 

Q You also at times had Sergeant -- while you were 
removing him and stopped you also had Sergeant (b)(6) 
ask him in Arabic to stand up? 

A. Yes, sir. 

Q. He didn't? 

A No, he didn't, sir. 

MJ: Please clarify who "he" is. 

CC: I'm sorry, sir. 


Questions by the defense continued: 


Q. Prisoner (b)(6) never stood up? 
A. That's correct, sir. 
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Judge, may I have this presented to the witness, Defense 
Exhibit A for identification? 


Let me see it first. Have you shown trial counsel? Is 
that that thing you just printed off. 


Yes, it 28) 61%. 
All right. Hand it to the witness. 
I'm asking the bailiff to hand Corporal (b)(6) 


Defense Exhibit A for identification together with an 
orange charge marker. 


The bailiff did as directed. 


Questions 


o > oO > 


CC: 
Questions 
Q. 


A. 


CG: 


t 
by the defense continued: ' 


At the bottom above the H and P, H equals (b)6) P 
equals Paulus, with the orange pen I just gave you could 
you above that write an F. Please tell me when you have 
done so. 

Yes, sir. 


Equals (b)(6) Please tell me when you 
have done so. 

I'm done, sir. 

Would you please take the pen and mark an F where Major 
(b)(6) was during all the events you've depicted on 
that exhibit. 


You better establish first if he's in the same spot the 
whole time. 


Yes, sir. 


by the defense continued: 


Is Major (b)(6) -in the same spot the whole time during 
the dragging? 
No, sir. 


Could you put an F-1 in the first spot he's at? 
Okay, sir. 


If I may have the exhibit retrieved. 
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The bailiff did as directed. 


Questions by the defense continued: 


Q. 
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Is that mark right there the F-1 you just drew? 
Yes, sir. 


Was Major -:(b)6) standina there when you were given the 
order to drag(b)(6) _ 

My back was towards them, so I'm not sure. But I would 
say yes. 
Are you even sure that where the P is that that's where 
Major Paulus was when you started the dragging? 

Like I said, my back was -- well, I know they were in’ 
the vicinity, in,that area, but I know they were walking 
back and forth and the door is right there so it's in 
and out. 


To the best of your recollection, that's where Major 
(b)(6) was during the majority of the events that you 
depicted here? — 

No, sir. He was in and out. 


Was Major Paulus also in and out? 
Yes, sir. 


Do you recall if on X-1 Major (b)(6) the first X is 
Maj OY (b)(6) standing there when you reached that 
point? 


I cannot recall, sir. I can't remember, sir. 


Can you recall if Major Paulus was at that first X? 
I can't recall, sir. I can't remember. My mind was 
concentrating on the prisoner. 


So when you made what's Prosecution Exhibit 29 and you 
labeled a P for Major Paulus, that was your best guess 
as the general area where Major Paulus was? 
That was the initial when I first walked in. 


When you first walked in. So Major Paulus wasn't 
necessarily on Prosecution Exhibit 29, he wasn't 
necessarily in this spot the whole time? 

No, sir, that's when I first walked in. 


Where was Major (b)@6) when you first walked in? 
Also there, sir. 
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At this time, sir, I would offer Defense Exhibit A. 


Any objection? 


Bailiff, if you would recover it. 


The bailiff did as directed. 


MJ: 


Questions 


pop OD 


It will be admitted; the words "for identification" 
deleted. 


‘ 


We will publish it at a later date. 
by the defense continued: 


Corporal (b)(6) while Major Paulus and Major py) 
were present there on the 5th, do you recall if they had 
their sidearms on? 

No, sir, I don't recall. 


After you placed Prisoner (ye) in the recreation yard, 
the pen in back -- 
Yes, sir. 


-~ do you recall seeing him rolling on his back and 
hearing him talk in Arabic? 

I believe soon after that I went to go clean my hands, 
but I was in the pathway and I remember him sitting on 


his side. And also that's when the @)@ came to clean 
him up. 
The (b)(6) brothers do you mean, not the @@) : 


I'm sorry, I don't know their names. 


Were they two prisons you referred to as the @)) 
Yes, sir. ' 


Nid those two prisoners come into detention with 

(b)(6) 

I believe they came in after and they started bathing 
him. 


Those are the two prisoners that came in to clean him? 
Yes, sir. 


This whole event occurred some time between -- after you 
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get (6)6) back in the pen, it was between 17 and 
1800? 

A. Probably around 1700. 

O: The sun was starting to set? 

A. I don't remember. 

Q. Do you remember -- 

A. 1700 probably. .I know the sun was still out. 

0: Do you remember talking about this at your deposition? 

A. Yes, sir. 

Q. Would seeing your deposition -- 

A. Do I remember? No, I need to see the deposition. 

O, Would seeing your deposition help refresh your 
recollection? 

A. Yes, it will, sir. 

MJ: Go ahead. 


The bailiff delivered the document to the witness. 


Questions by the defense continued: 


Q. Corporal (b)(6) I'd like you to read the third -- to 
yourself, I'd like you to read the third question and 
answer on that page. 


A. (The witness did as directed.) 

Q. Do you recall testifying at your deposition that it was 
between 17 and 1800? 

A. Yes, sir. 

0. And that the sun was starting to set? 

7 The sun sets on that cell, so when the sun is out it's 
on that side. I remember that, sir. Yes, sir. 

Q. As the sun is setting at that time, it cools down and a 
breeze develops? 

A. Yes, sir. Being out in Iraq, it's dry heat, so any wind 
we get is the breeze. 

0. Your shift that day was from 1600 to 2000? 

A. Yes, sir. 

Q. And after the dealing with ()@6) an alert comes 
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out? 
Yes, sir. 


And you put on your flak jacket? 
Yes, sir. 


Grab your weapon? 
Yes, sir. 


Everyone is put on alert? 
Yes, sir. 
i 
Because there was a report came down that there was a 
group of protesters on their way to the base? 
Yes, sir. 


' 
And your understanding is'that those protesters were 
coming to protest the capture of the sheik? 
Yes, sir. 


The whole base goes on alert? 
Yes, sir. 


The whole camp goes on alert, and the alert lasts for 
about 45 minutes to an hour? 

I can't remember exactly, but it was like an hour, yes, 
sir. 


Now, prior to going on to the -- going on alert, you had 
planned to get @<@) a t-shirt; is that correct? 
Yes, sir. 


But that plan kind of got lost in the alert, didn't it? 
I believe so, yes, sir. 


You passed word to the next watch that they should get 
him a t-shirt? 
Yes, sir. 


And that next watch was composed of Corporal (6) 
Yes, sir. 


Lance Corporal (b)(6) 


Yes, sir. 
And Lance Corporal (b)6) eg 
Yes, sir. 
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Sergeant (b)(6) 


Now, was he -- do you recall him being there at all? 

I believe he came a little later. He was doing security 
for the sheik, but he’ was asked to come out here when I 
QUESS (6) wasn't -- like the word to stand is 
"gume" and when you say "gume” they usually understand 
and they get up and from there thev ao wherever they are 
directed. But like I was telling @)@6) to "gume, " 
to stand, he wouldn't. He would Just Look at me and 
then turn away and start talking in Arabic. 


So at that point -- okay. So you move him. What is the 
next thing that happens? 

I sat him in Indian style and I believe he left like 

a -- I don't remember, like I guess it was like a little 
mark of whatever, feces. 


Like a streak of feces? 
A streak, yeah. 


Where? 

From that puddle -- not like one that you could see, but 
you could see like some -- that puddle follow him. I 
don't know if it was Major Paulus or Major (b)(6) told 


me to stand him and have him face the wall. So I helped 
him get up, he stood up and I told him to face the wall 
like at attention, and as I walked away to get the 

next -- to see if we could get the prisoners to clean 
him or clean the area, as I walked away he dove into the 
concertina wire. 


Okay. 
He landed on the ledge, put his arms out and then he 
tumbled into the concertina wire. 


Let's back up a minute. 


How did you get him to stand up? 

Well, he helped me, like when I got him from the 
shoulders, I stood him up; and with his legs, he stood 
up. 


Now, is he still clothed at this time? 
Yes, sir. 


You stand him up. What are you doing -- but then you 
let go of him? 
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Well, I walk away to see if -- what's the next word or 
what are we going to do now, like are we going to get 
prisoners to come and clean this area and then clean him 
or -- because I knew for some reason we had to rush. 
It's just one thing after the other, sir. 


Okay. Then how was it that you saw (b)(6) go into 
the concertina wire? 

Through peripheral vision as I was walking away because 
it's like I'm walking away but I have my eye on him 
because I never put my back towards him. So as I'm 
walking away I see him and then I see him going forward 
s0 I turn, and there's a ledge in front of us -- in 
front of the window he was in front of and I remember 
him just sticking out his arms landing on the ledge and 
just going into the concertina wire like butt first as 
he turned in. 


And the witness is sitting in the witness box using the 
ledge that's in front of him. He has held his -- I 
believe it was his left hand -- 


On both. 

Okay. So both hands. 

They both came into the ledge and then he turned and 
went right into one of the spiral holes of the 
concertina wire. 

The witness has touched the ledge in front of him in the 
witness box and thenG6é43 pulling his right shoulder back 
towards his back, kind of twist his body in that angle. 


by the prosecution continued: 


Okay. So (b)(6) is in the concertina wire at this 
time, right? Conrect? 

Yés; siz. 

All right. So -- well, let's talk about the concertina 


wire for a minute there in the cell. 

How was this concertina wire configured in the cell? 

Okay, sir, you have the cell room, there's one set of 
concertina wire that goes around it, around the area. 


So the interior walls of the cell? 
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A. Yes, the interior. And then there's a second wall on 
top of that that goes around it, so that's two rows. 
Then you have the concertina wire that closes the whole 
cell and one that goes through the middle. So we 
separated it so we had like two room, two spaces. 


Well, the concertina wire that surrounded the interior 
walls of the cell, how high was that? 

Ae Well, those were old. We usually changed them, but they 
get old real fast. I guess they were like -- they just 
don't hold their, form like as a perfect spiral. They 
get wider or rusty and stuff. So it's probably -- it 
started off being at the middle of the window but then 
it. would go down to like where the ledge was, like you 
could touch the ledge without even touching the 
concertina wire., 


Okay. So you'd say it was low -- the concertina wire 
you're saying was lower than waist high? 
A. I remember it being probably low, yes. Probably like 


chest to waist. 


What was the purpose of having concertina wire inside 


the cell? 
A. So they wouldn't try to escape because there was a back 
door that was covered with racks that was -- anything to 


delay them escaping. 


O: Okay. So you have racks that covered the back door. 
But why do you need concertina wire to run around the 
interior walls of the cell? 


A. I don't know, sir. I think it was there when we got 
there. 

OQ. Did you have any windows in the cell? 

A. Yes, sir. 

Q. How were the windows in relation to the -- 

Md: I'm sorry. Let's move on. I'm not seeing how this is 
relevant. 

Tes AT) Sight... Six. 


Questions by the prosecution continued: 


oF Okay. So he falls into the -- or he's in the concertina 
wire. What happens next? 
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Well, I turn around and I'm like amazed then at what 


he's doing. So I remember Major (b)(6) saying, "what 
the hell is going on, what's he doing and get him out of 
there" -- or I don't know if it was Major()@) or 


Major Paulus, but I remember it was just 11ke get him 
out, move him to the sunshine. And then I remember 
turning’ back and seeing that he was holding on to the 
concertina wire. What it is, I just can't remember who 
I was referencing to, but he was holding on to the 
concertina wire. 


And I" remember seeing it, he's holding on to the wire, 
and I was told to get him out. So then as I grabbed 
one -- I grabbed the concertina wire, grabbed one hand 
and pulled it off. He let go, I guess, because no cuts 
on his hands. But, like I said, they were like kind of 
old probably so they were due for a changing. I guess 
that's when we probably changed them. So. I got him off 
the concertina wire and I moved him to the center. 


Was this just you by yourself again? 
Yeah, I was there but I probably believe that (b)@) 
was probably in the room. 


Who is in the room at this point? When he goes into the 
concertina wire, who is present? 

Major Paulus, Major (»)@) probably Sergeant (6)(6) 
walked in, I'm not sure, but I remember him being around 
that area some time. 


Who is Major Paulus? 
Major Paulus?, He's my CO. Well, he's my XO. I think 
he was my XO at the time. 


Well, who is the OIC of the detention facility at the 
time? 

That would be Major Paulus. 

And who is Major ()@6) 

He's the CO. 


Of what? 
Of 2/25, of H&S. 


Okay. So how was it that you actually remove (b)(6) 

from the concertina wire? 

Sir, he fell right into the spiral, so he was inside one 
of those circles against the wall. So when I took him 
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out, I, you know, really around his shoulder, upper 
torso, tried to like get him up, sir, because I could 
get in there without getting caught. And I got him -- 
rolled him out of there. 


By the shoulder? 
Yeah, by the shoulder. And then -- 


What do you mean rolled him out? 5 

Well, I don't know how else to say it, but like his back 
was on the wall and on the floor and he was inside one 
of those spirals. But, I mean, like there was 

nothing -- like where he was sitting down, there was 
nothing there, I guess. 


In front of him?, 


Yeah, it was like just one of those big spirals and he 
was in the middle. 


Okay. So when you say you rolled him out thought, what 
is the motion that you're making with him that -- 

I probably had one -- my right hand probably on his hand 
and my left hand ‘on his back and try to roll him out, 
something like that. , 


When you say you rolled him out, where did he end up? 
He ended up in front on the floor and some clothes 
were -- you know, his clothes got ripped, probably got 
tangled in there, and I moved him from there to the 
center of the room. 


How did you move him to the center? 
By his shoulder, from his shoulder. 


Okay. So same type of movement as before? 
The same thing, yes, sir. 


Now, when you get to that point, how is (6)(6) What 
is he doing at that point? Is he standing? Sitting? 
Laying? 

He's laying. 

How is he laying? 

The same position probably. I remember one leg being 
up, one leg down and one probably arm by his sides, I 
don't really recall, something like that. 


Okay. You move him into the center of the room. What 
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is the next thing that happened? 

It was -- his clothes were all ripped up, so they were 
no good because they just wear one robe, probably like a 
white t-shirt, nothing inside. So I remember I was 
given the order to take off the clothes because they 
were no good anymore. 


Who gave the order? 
I wish I could remember, sir. I really don't remember. 


And I took off the clothes. As we draped it over his 
head 'everything moved up and everything. I remember it 
just being on his chest, their hands are, you know, the 
way they clean themselves are kind of unsanitary. So, I 
mean, I remember just his nails being dirty and 
everything. We just took them off and we sent (6) 

to go burn the clothes. 


Okay. Is (b)() naked at this point? 
Yes, he is, he's naked, sir. 


And he's still in the same position that he was before 
when you drug him out to the middle of the room? 
Yes, sir. 


So what happens at that point? 

Okay. Well, like I said, there was a sense of urgency 
or something like that to get the sheik in. So lI 
remember it was just -- we still haven't cleaned the 
area. We still have to clean (b)(6) and was just -- to 
get him out. I think it was decided that we were to get 
him out, outside the cell, have him cleaned there and 
just have the prisoner come in and clean the area 
because right now it was just like so spread around. 


And I remember Major Paulus telling me to get him out, 
and that's when I remember telling him to "gume" or 
that's when the interpreter came. That's when Sergeant 
(b)(6) was there. .He was just telling the guy to 
stand, that he's going to walk out, get cleaned. And I 
remember the guy just looking at him and just looked 
straight up and started talking in Arabic again. 


Was he laying down? 
Yes, he was, sir. 


How was he laying? 
Probably like one leg up -- I just -- for some reason I 
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remember his -- that left leg just raised a little and 
the right leg straight out. His arms, I just can't 
remember where they were, but probably to the side or on 
his stomach. I just don't remember, sir. 


All right. So Sergeant (p)é6) is telling him to stand 
up. What happens next? 

He tells him to stand then -- I remember him telling him 
to stand and --. I told Sergeant ()6) to tell him to 


stand and move him out and what's going on, that he's 
aoing to get cleaned and that's it. And he looked at 
(b)(6) then he looked straight up and just started 
talking Arabic again. 


When you say he's talking Arabic, what 'do you mean? 

It was like he was saying words, like he didn't want to 
listen to anything we were just telling him. He was 
just -- I felt like he was ignoring us. 


Well, was he talking to you? Did it look like he was 
making eye contact and talking to you? 


I know he saw what Sergeant (@) said because I saw 
his eyes look at Sergeant we and when Sergeant 
Hennagin stopped talking he just -- his eyes went 


straight up to the ceiling and then just started talking 
again. , 


Was he just moving his eyes or his head? 

I think he was at an angle, sir. I remember him just 
moving, probably tilted his neck to see where he was at 
because he was like at an angle, like a right angle. He 
was like at a 45 degree angle from him, so he had to -- 
he looked and I remember him just looking and tilting 
his head, yes, sir. 


So at that point after that, what happens next? 


Then after he -- I felt like he ignored Sergeant 

(b)(6) I dust -- I remember looking at Major Paulus 
or Major (b)(6) Let me see. It was just like we have 
to get him out. I know that was the situation. I 


remember someone saying we have to get him out. 


So I had my back towards the officers, and I was told 

to -- I guess I was trying to figure out how I was going 
to get him out so I was already acting in a position 
like to again pull him out. And I remember someone 
saying drag him -- not just pull him -- like I guess 
what I was going for his head. Also I heard like, "yes, 
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you go ahead, drag him by his neck," something like 
that. 


You heard that? 
Yes, sir. 


Do you know where that was coming from? 
No. That's the thing. 


Was it coming from behind you or in front of you? 
From behind me, yes, sir. 

Who is behind you at that time that you were aware of? 
I believe it was Major m@) or Major Paulus, both 
maybe. I'm not sure. 


t 
Now, at this time when you hear that come, those words 
spoken, who else is in the room? 
Sergeant (6) -- like I said, I had my back towards 
them so I really don't know if they were walking in or 
not. I think it was Sergeant @<@) and my two 
officers, Major (@) sand Major rauius. 


Okay.. So those are the only people you are aware of at 
that time? 
Yes. 


Had (6)(6) > come back yet? 
No, sir. He went to go burn the clothes. 


So after you hear just grab him by -- what was it? The 
neck? Is that what you heard? 
Yes, sir. 


After you heard those words, what did you do? 

Well, I placed my left hand under -- like under his neck 
and my right hand cupped it under his chin, around that 
area. But at finst I told the guy to stand -- well, no, 
we did that already.. Yeah, I started -- I didn't want 
to hurt the guy, so I tried to be as -- you know, I 
tried to keep stern. I started pulling him towards out. 
I stopped and, you know, to tell him, you know, get up 
and walk. And I remember looking at Sergeant 6 Ks 
Sergeant ()@6) spoke to him again and he just ignored 
us, like he looked at him, looked back up and started 
saying those words again or whatever he was saying. 


Okay. 
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A. That was the first time. 


O7 Well, you said -- you used the words that you were 
grabbing because you didn't want to hurt him. What did 
you mean by that? 

A. Well, I tried -- like I didn't want to wiggle him left 
to right. I just wanted to be stern and I guess like if 
you, you know, just be careful as possible. 


Q. Why would you need to be careful? 

A. Because it's his neck, sir. 

Q. What significance did it have for you that it was his 
neck? 

Bey Because I didn't want to wiggle it around and break his 
neck. I didn't want to hurt the guy or anything like 
that. 

Q. Let's talk about .(b)(6) and his appearance for a 
minute. Okay? 

A. Yes, sir. 

oe Was (6)(6) skinny? Medium build? Fat? 

A. I just remember him being medium. 

Q. How tall was he? 

A. Probably like 5'10" or 5'11", maybe shorter. 

Oy Now, when you were lifting him, could you estimate his 
weight? 

A. I couldn't be accurate because it was slipperily. So lI 
mean, it was just -- 

Q. No, I'm just talking about the time that you were moving 
him from the concertina wire, lifting him up, that type 
GE. thing? 

A. He wasn't heavy to me, sir. 

MJ: Pardon me? 

WIT: He wasn't heavy to me, sir. 


Questions by the prosecution continued: 


Q. How much do you weigh? 
A. At the time, I was like 210, 215. 
Q. Do you think he was more or less than you? 
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You were asked about your NCIS statement on direct. Do 
you recall that? Major Francis asked you about your 
NCIS statement on direct? 

Yes, sir. 


During that interview, NCIS kept changing the words, 
didn't they? 
Yes, sir. 


When you would say "push them with the hand," they would 
change that to "strike?" 
Yes, sir. 


When you say "push them with your hand, " they changed 
that to "punch?" 
Yes, sir. 


When you said "nudge," they changed that to strike? 
To "kick." 


And by "nudge," you meant "nudge with the foot?" 
Yes, sir. 


And they would change that to "kick?" 
Yes, sir. 


And they typed up a statement for you, didn't they? 
Yes, sir. 


You didn't type that up? 
No, sir. 


And they gave you that statement to read? 
Yes, sir. 


They told you to make corrections? 
Yes, sir. 


You believed when they told you to make corrections they 
meant spelling and grammatical errors? 
That's what he said. 


And there were spelling errors in that statement, 
weren't there? 
Yes, sir. 


You didn't think you could change the words that had 
been chosen? 
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Well, when we went in there, initially we were told that 
it was basic procedure, that they're just doing their 
job. Once it's over, it's done. So I was going in 
there with they're just doing this basic procedure, 
that, you know, just trust their, you know, word and 
that's what it was. I mean, I had that good faith in 
them. tft had nothing to hide, so -- but, yes, the words 
were mixed around and that's why I -- like I really 
didn't pay attention to detail like I should have. 


And that good faith found you charged in an Article 32, 
didn't it? 
Yes, sir. 
You never pled guilty to any charges, did you? 
No, sin. 


You never entered into any type of deal with the 
government on those charges, did you? 
No, sir. 
In fact, they were simply withdrawn by the convening 
authority, weren't they? 
Yes, sir. 
Thank you. 
Government? 
Yes, sir. Thank you. 
REDIRECT EXAMINATION 
by the prosecution: 
When you were a guard there at the detention facility, 
did you ever suffer from diarrhea? 


I had it for like: one day, yes. 


Did you know any of the other guards that suffered from 
diarrhea? 
Yes, sir. 


Did you have a common name for it? 
We called it the heebee-jeebies. 


Did you know of anybody who had it very severely? 
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Yes, sir, it was Lance Corporal (b)@) . He had to go 
see the Doc. 


Now, were any cots at the detention facility? 
Cots? 


Right. 

We had the metal racks, sir. 

What do you mean metal racks? 

The metal racks like the ones that are in the pictures 
that we used to block the door: We had racks like that. 
But then we ended up using our tents. We had nothing in 
there, we cleared everything out. 


Okay. Had you ever visited the -- well, let me ask you 
this. Do you know an HM1 (@)@) 
Yes, sir. 


Did you know him at the time that you were dealing with 


(b)(6) 
yes, Sir. 


Did you know an HM3 (6) 
Yes, sir. 


Nid vou know him at the time that you were dealing with 


(b)(6) 
Yes, Sir. 


Okay. They were corpsmen, right? 
Yes, sir. 


Where were they in relation to the detention facility? 
Well -- you mean where were they situated? 


Yeah, where were they billeted? 

They were like -- I would say like down the block, 

down -- I don't know how to explain it. I'm not -- a 
football field away maybe, something like that. I'm not 
sure. 


Where exactly were they billeted? 
I don't understand the question, sir. 


Was there any type of aid station that they had set up? 
yes, sir, they had an aid station there. 
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Have you ever visited that aid station? 
Yes, sir. 


Prior to the incident with ()®© had you visited 
that aid station? 
Yes, sir. 


Did they have stretchers there? 
I believe attached to those cots. 


Okay. You keep on using the phrase that (b)(6) threw 
himself into the concertina wire or dove into the, 
toncertina wire. How exactly did he dive into the 
concertina wire? 

Well, as I was walking away, he was leaning forward. 

And then as he leaned forward, I turned my head more to 
see him. And then when he dove -- well, I don't know 
how to -- I guess he went forward and put: his hands out. 
I remember him just placing them right at the ledge of 
the window. 


Well, did you see him actually dive like you would dive 
into, you know, head first into something? 
No, sir, not head first. 


When you say he threw himself, did he like run and jump 
into the wire? 
No, sir, he was in place. 


So he's standing in one place and he goes forward into 
the wire from that one place? 
Yes, sir. 


Did he step into it? 
Like I said, I was walking away so I remember just 


seeing his -- like I remember just his -- as he started 
going forward I just remember his arms going up. I 
really -- as I was turning -- 


Okay. So all you are seeing is his body going into the 
wire and his hands coming out to keep himself from 
hitting the ledge? 

Yes, sir. 


Mr. Higgins asked you whether between 17 and 1800 it 
started to cool down there at the detention facility. 
Do you remember that? 

Yes, sir. 
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You said earlier that you believed it to be on an 
average day there in Iraq 120 to 130 degrees. Do you 
remember that? 

Yes, sir. 


So if it's cooling down, what is it cooling down to? 
Like the degrees -- I mean, it's -- you can't escape the 
heat, but it's not humid heat like in New York. It's 
dry heat. Like any breeze we'd get it would feel 
refreshing, something like that. But the sun was still 
out. 


But it was what? 

The sun was still -- the sun was on the side of the’ 
cell where he was and that means that the sun is 
setting. When it's on that side, we know the sun was 
going down. 

Continue. 


by the prosecution continued: 


When you took (6)(6) out there and put him out in 
that outer cell, did you lay him on anything? 
No, sir. 


So just the ground? 
Yes, Sir. 


You said that you remembered when Mr. Higgins was asking 
questions -- or actually let me back up. 


What would you say the total distance was from the time 


you started dragging (6) form that very first time 
until you put him in that outer cell? What do you think 
all the distance -- total distance was? 


It was pulling him, it was probably 15 to 20 feet, sir. 


What do you say the distance was when you were gripping 
him by the head? 
Probably eight to ten feet, sir. I'm not sure. 


You said that you remembered Major Paulus giving you a 
class in which you were told treat the EPWs like you 
would want to be treated if you were an EPW, right? 
Yes, sir. 
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Mr. Higgins referred to it as the golden rule, right? 
Yes, sir. 


Now, Major Paulus, how did he -- in what reference when 
he was mentioning that, I mean what was context that he 
mentioning it? Do you recall? 

Well, like when we was on a patrol and we had an EPW, we 
followed the five S's and then like segregate them, 
stuff like that. Just examples like if we was out 
actually on patrol, sir. 


Well," what was your interpretation? What did you, 
believe -- well, what did that mean to you when you 
heard those words "treat the EPWs like you would want to 
be treated?" What did that mean to you? 

Treat them like how I would want to be treated if I was 
caught -- if I was captured. 


Okay. If you were an EPW and you were captured and you 
were suffering from diarrhea, would you want to be drug 
around by the head the way that you drug (b)(6) 

Of course not, sir. 

Thank. you. That's all I have. 

Defense? 


RECROSS - EXAMINATION 


by the defense: 

Why not? ; 

Because I wouldn't want to be drug around, sir, but I 
wouldn't -- if I had some type of power, I would let it 


be known. I would let it be known that I'm suffering 
from diarrhea, I'm in pain or something. 


So when you say you wouldn't want to be dragged around, 
vou're saying you would behave differently than 

(b)(6) did that day? 

Yes, Sir. 


If someone was going to drag you, would it bother vou if 
they dragged you the same way you dragged ()¢) 
Of course. 


Would you have fear for your health if they dragged you 
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the same way you dragged (b)(6) 
If there were fear for my health? I mean, I try todo 
it as carefully as possible, but -- 


If you were dragging you? If you had to be dragged and 
you were dragging you, would you have a problem with 
that? 

Yes, sir, I would. 

Why? 

Because I wouldn't want to be dragged anywhere and I 
would let it be known that this is my situation, you 
know. If you want me to move somewhere, tell me and I 
will move somewhere. 


T think we're getting -- do you think you hurt 


(b)(6) 


Cc: 


“MJ: 
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Objection; speculation, sir, and relevance. 

Defense? 

Sir, Major Paulus is charged with aggravated assault. 
This is the person that is said he had given the order 
to. He's the one that did the dragging. 

You might want to rethink that question, counsel. 

I will move on, sir. 

by the defense continued: 

If something was wrong with you, you would tell someone 
if something was wrong with you? 

Yes, sir. 

Is that the dictinetion you are making between your 
actions and (b)(6) actions that day? 

Yes, sir. 

And you're saying that you would behave differently than 
he did? 

Yes, sir. 

You're not saying that you would be fearful of being 


hurt if you were dragged that way? 
No, I wouldn't be fearful. 
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CC: Thank you. 

MJ: Anything else, Major Francis? 
TC: No, sir. 

Md: I have no questions. 


Any questions from any of the members? 
Appears not. 
‘ 


Warning or recall? 


TC: No, sir. 
cc: No, sir. 
Md: Corporal (b)(6) _ I want to thank you very much for 


' your testimony today. You're excused as a witness and 
may go about your normal business. All right? 


WIT: Yes, sir. 
MJ: Thank you. 


The witness withdrew from the courtroom. 


Md: Government. 
TC: Yes, sir. 

The government calls Staff Sergeant (b)(6) to the 
a stand. 


Sir, before we go forward with this witness, I forgot we 
are going to need a 39(a) session. 


MJ: Let's just go ahead and take a ten minute recess. 
The court-martial recessed at 1340, 3 November 2004. 


The Article 39(a) session was called to order at 1406, 
3 November 2004. 


MJ: The court will come to order. The record will reflect 


all those present when the court recessed are again 
present. The members are absent. 
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Major Francis, you asked for a 39(a)? 
Yes, sir. 


I just wanted to address the issue that I talked about 
earlier in the 802. 


I'm not sure which one that is. 

That was the issue with Staff Sergeant ()@) and 
the logbook, meaning in the logbook it lists 

(b)(6) -- it has-the portion of the logbook when they 
enter -- make the entry for an EPW, whether his health 
is good, fair or poor. They listed fair. 


Now, I believe Staff Sergeant (6) is going to 
testifv that during this whole initial in-processing of 
(b)(6) when. this log entry would have been made that 
Major Paulus was present. I believe because of also 
Major Paulus' statement that will come into evidence 
later that he places himself there when ()@) is 
in-processed. 


So I believe the reason why Staff Sergeant ()@) 
listed fair in that logbook is relevant when it concerns 
the health of (b)(6) 


So what's the relevance of it? 


It's relevant because Staff Sergeant (b)(6) is 
going to say that m@) appeared lethargic, even 
though he didn't have any physical injury he looked 
lethargic to him, which means he wasn't in good health, 
to him he was in fair health. So the relevance being 
that Major Paulus can see the same thing Staff Sergeant 
(b)(6) is seeing and that's entered into their 
official logbook, that why 48 hours later when the man 
is having diarrhea and acting the way he is, why can't 
they put two and two together to figure out that there's 
something wrong with him. 


Mr. Higgins, your response? 
Let me ask you first, please identify exactly what you 
are objecting to and the basis. Is it the logbook, the 


narticular entry in the logbook or the observation of 
(b)(6) as to the general overall health of 
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cc: None of the above, sir. 


What I'm objecting to is the specific observations of 
Staff Sergeant ()6) regarding (6) The 
reason Why I say that -- 


MJ: I'm sorry, that was number 3 I think was his general 
observation as to the overall health of (b)(6) Is 
that what you are objecting to? 

Cc: Yes, sir. 

MJ: All right. The basis? 

cc: Sir, the basis would be that those are the -- that has 
no relevance on what Major Paulus' state of mind would 
be. What (6) thinks, the conclusions he draws 
as to health of we) are irrelevant.to the case. 


' What matters are the conclusions that Major Paulus draws 
or those things that he sees that he's present for that 
would cause one to draw certain conclusions. For 
example, I think it's clear that Major Paulus present 
during the defecation would be relevant for the 
government's case. But (6) saying I believe 
he's lethargic, drawing the conciusions that he's 
lethargic, this is conclusions that can go to 
Tellocastill's state of mind. It had nothing to do with 
the actions of Major Paulus. 


MJ: Anything else, Major Francis? 


TC: Yes, sir. 

The difference here, sir, is that the observation of 
Staff Sergeant (6) become an official record 
for the camp, for the detention facility, that he marks 
him as fair in the official logbook. 

Md: Captain Emerich, quit agreeing. 


The assistant trial counsel did as directed. 


Md: Well, I'm not persuaded by that last argument, but I 
will allow you to go into the observations of 
(b)(6) assuming you can lay a foundation that the 


accused was present when those observations were made. 
Absent being able to establish that the accused was 
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present when those observations were made, I'll sustain 
the objection. All right? 


Yes, sir. 
Are we ready for the members? 


No, sir. I have an issue with @@6) also that 
we discussed. 


That we did or need to? 
We need to. 
All right. 


It actually came ‘up during opening, sir, if you recall 
from yesterday. It's expected that there will be a 


question asked of (6) which will elicit a 
response from Staff Sergeant @)@) that he in 
witnessing the dragging of | teilt that it was 
inhumane. (b)(6) 


My objection is that is an ultimate issue for the fact 
finder. He should not be allowed to give that opinion. 
He can give his observations, sir, of what he sees, but 
the conclusion in which to be drawn from those facts are 
for the fact finders to make. 


Government, your response? 


Before you respond, it seems to me that along the same 
line, counsel, you indicated you were going to elicit 
from Major @<@) his opinion as to the legality or the 
lawfulness Of the order issued by the accused to drag 
the victim by his neck. Doesn't that go to the same -- 
actually even a bigger issue, which is the legality of 
an order and isn't that my province or the province of 
the fact. finder. 


Actually, sir, I would submit that Major (b)(6) lack 
of action in that case is actually a defense to the 
charge because he is the superior officer and by — 
allowing the conduct he in the sense endorses it. I 
believe that's a complete defense for us at the close of 
the evidence to aggravated assault, which would be much 
different than a Staff Sergeant who clearly can't 
countermand Major Paulus' order, have responsibility to 
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do so. 


Well, I would challenge that as a legal premise, the 
latter, and if you have case law on the former, I'll 
certainly be -- look forward to reading it. 


yes, sir. It's secondary material. It would be 
international case law. 


Okay. Your response as to the (b)(6) issue? 

May I' just have a moment, sir? 

i) ‘ 

counsel conferred. 

Sir, the government won't ask that of (b)6) as 
long as the defense can't ask the aneet act of <6) of 
whether he -- 
Well, we're not going to quid pro quo here, counsel. 


All right, sir. 


Well, sir, I believe it is a leaitimate question to be 


asked of Staff Sergeant (6)(6) because, sir, it 
shows that this is one individual who observed 
everything that was going on with @e6 and based on 


all the circumstances that he Sbeenca that he believed 
it was inhumane and it's just one other way of 
characterizing it. 


Anything else? 


Mr. Higgins? 

No, sir. 1 

Major Francis, is it your understanding that the witness 
will testify and that his opinion is based upon facts 
and things that he actually observed? 


That is correct, sir. 


Assuming you lay the necessary foundation, I will allow 
the answer. 
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Anything else? And I have looked at 701 and 704 and I 
do believe that based on the representation and, again, 
as soon as counsel can lay the proper foundation, that 
it will be, in fact, helpful to the members to 
understand the actual'nature of the dragging. 


Anything else? 


cc: | No, sir. - 
TC: No, sir. 

MJ: Are we ready for the members? 

cc: Yes, sir. 

TG: Yes, sir. 

Md: Let's bring them back in. 


The Article 39(a) session recessed, 


The members entered the courtroom. 


MJ: The court will come to order. Be seated everyone. The 
record will reflect all those present when the court 
recessed are again present. The members are present. 


Trial counsel, call your next witness. 


TGs Yes, Sir. The government calls Staff Sergeant 
(b)6) 


Staff Sergeant (b)(6) , U.S. Marine Corps Reserve 
was called as a witness by the prosecution, was sworn, and | ; 
testified as follows: 

DIRECT EXAMINATION 
Questions by the prosecution: 


Please state your full name. 
Staff Sergeant ()@) 


Please spell the last name, please. 
(b)6) 


0 PO BY” 


Currently you are a Staff Sergeant in the United States 
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Marine Corps Reserve, correct? 
That is correct, sir. 


Your current unit is 2d Battalion, 25th Marines? 
Yes, sit. 


Please indicate the current city and state where you 
reside. 
Woodhaven, New York, sir. 


What do you do in your civilian capacity? | 
I'm a' project manager for a health insurance company, 
Empire Blue Cross/Blue Shield in New York. 


How long have you been in the United States Marine Corps 
Reserve? 
A little bit over 16 years, sir. 


Have you done all of your time in the Reserves or have 
you been on active duty? 
Combined, sir, active duty and Reserve. 


How much time did you serve on active duty? 
About three-and-a-half years, sir. 


How long have you been with 2/25? 
I would say about 13 years or so, sir. 


Did you deploy in support of Operation Iraqi Freedom? 
Yes, I did, sir. 


With what unit? 
With Headquarters and Service Company, 2d Battalion, 
25th Marines, sir. 


Now when were you called up for that operation, meaning 
called up on active duty for that operation? 

Initially we got called up on December 2002, sir -- I'm 
sorry, December 2001 ., 


When were you actually activated? 
January 2002. 


Now, at some point you went to Iraq, correct? 
Yes, sir. 


Before you went to Irag, did you go to Camp Lejeune for 
training? 


679 


> Oo PO 


PO PP O PO 


PO 


PO PO 


w 


Yes, sir. 


You went there with 2/25? 
Yes, sir. 


What type of -- did you receive any type of EPW handling 
training there at Lejeune? 

We received a period of instruction for about I'll say 
about an hour on laws of war and handling of prisoners, 
sir. 


Who taught that class? 
Major Paulus, sir. 


Is that the same Major Paulus that's sitting here in the 
courtroom? ; 
Yes, it is, sir.’ 


What did he teach you? 

Laws of war as it pertains to the treatment of 
prisoners, conducting yourself in a manner where you 
respect the dead as far as like enemy and, you know, not 
taking pictures of prisoners or dead enemy combatants 
and handling of prisoners as it pertains to capturing 
them. , 


Did he give any references? 
I believe he did, sir, but we didn't have any written 
material on hand. 


Did he ever mention the Geneva Convention? 
Yes, sir. 


How did he mention that? 
As it pertains to the laws of war and treatment and 
handling of prisoners. 


I mean what reference was he talking about the Geneva 
Convention? 

To abide by the Geneva Conventions and the guidelines 
that are provided under that Convention, under those 
laws. 


Abide by them in what extent? 
As far as what, sir? 


Well, that's what I'm asking you. To what extent were 
you supposed to abide by the Geneva Convention? 


680 


PrP O PP O 


PrP O FP 0O > 


» 0 pO: 


Le 


eo w 


To the extent of everything that applies to a wartime 
Situation, sir. 


Did he give you any guiding principles on how to deal 
with EPWs? 

Yes, sir, basic principles as far as handling of 
prisoners during a Capture and the five S's, you know, 
silence, safeguard, segregate and so forth and -- but 
not as far as running a facility. It was just more like 
going out on missions and when you capture, you know, 
enemy prisoners and handling them that way, Sir. 


Did you hear him say treat them like you would want to 
be treated? 
Yes, sir. 


t 
What was your interpretation of that to mean? What did 
that mean to you when he said those words? 
As far as like treat them in a humane manner, the same 
way you would want to be treated. 


What do you mean by humane? What does humane mean to 
you? 

Provide them medical aid, safeguarding them and giving 
them the necessities just for basic subsistence. 


When you deployed to Iraq in support of Operation Iragi 
Freedom you ended up at Camp Whitehorse, correct? 
Yes, sir. 


And Camp Whitehorse was just outside of An Nasiriyah, 
iraq? ; 
That iS correct, sir.’ 


When did you actually arrive at Camp Whitehorse? 
April 2003, sir. 


When you arrived sat Camp Whitehorse, what were your 
duties there? 

I was immediately assiqned to assist the existing Staff 
NCOIC, Staff Sergeant (6) to run the jail facility 
for the EPWs, sir. 


Now, the detention facility was located at Camp 
Whitehorse, correct? 
Yes, sir. 


What is your MOS? 
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0369, sir. 


What is that? 
Infantry unit leader. 


Okay. About what time was it that you were assigned to 
the detention facility? I mean, what calendar date? Do 
you recall? 

I don't recall the exact date, sir, but it was very 
early April 2003, maybe April 10th or thereabouts. 


You said you were helping a Staff Sergeant (b)(6) 
Yes, sir. 


Who is Staff Seraeant (6)(6) 

Staff Sergeant (b)(6) was originally assigned as the 
Staff NCOIC of the jail facility and he works for the 
company office, sir. 


Okay. How were you assisting him? 
I was more like the Staff NCO living on sight, billeting 
with the other Marines initially and Staff Sergeant 


(b)(6) was more like with the COC. So he would come 


over and check on us and we kind of like worked at our 
duties respectively. 


Did you ever become the Staff NCOIC of that detention 
facility? 

Yes, I did, sir, when Staff Sergeant ()@6) had to leave 
on emergency leave for an operation. 


When was this? 
This was probably late April 2003, sir. 


The first OTC that you had in at the detention facility 
was Major (b)(6) correct? 
Correct; sir. 


And then he left and it became Major Paulus, correct? 
Correct, sir. 


How many guards did you have working there at the 
detention facility? 
Including myself, sir, 16. 


Now the guards, they would guard the prisoners in shifts 


of three, correct? 
That's correct, sir. 
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One NCO and two non-NCOs? 
Yes, SI1r. 


And the shifts would be broken down in four hour 
periods? 
Yes, sir. 


Were the guards required to keep eyes on all prisoners 
at all times? 
Yes, sir. 


And what does that mean? 

To ensure that, first of all, that they keep in our 
custody and at the same time to ensure their safety and 
well being. 


4 
When prisoners would first come to the sale what 
was -- how were they in- processed? 
Initially they were brought in by the capturing unit, 
then they would be turned over to us. We had, 
in-processing pens outside the actual holding buildings 
where they would get placed and one by one would be 
searched for, you know, any weapons or any explosives or 
anything that could harm us or themselves. 


We would run through a process which I would take over 
as far as the administrative part of it, logging in all 
the information given to us by the capturing units, EPW 
tags that had, you know, any kind of information related 
to their personal information as far as their name, the 
age, place of capture, any weapons that they had, any 
belongings, all that would get logged into a book. 

After they would be thoroughly searched and they would 
be placed inside the holding buildings to await HET team 
interrogation. 


Talk to me more about this log. Why were you 
maintaining a log of the prisoners? 

It was really important to have a record, sir, of all 
incoming prisoners and to categorize them by EPWs, 
detainees or common criminals because we handle all of 


them, sir. 


Okay. Specifically what type of information would you 
chronical in this log? 

We kept two types of information. We had basic 
information on the front part of the record book that 
stated their name, date of capture, circumstance of 
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capture, any weapons, if any, that were found on the 
prisoners and any belongings. 


Also we had a column where we had a date of release and 
place of release, so that we had a record of if there 
were turned over to higher headquarters or they were 
released back to general population in the street. 


We had a second part in the record book that dealt with 

more detail day-to-day operations as far as like logging 
when they were administered meals and water and medical 

attention and any other things that we felt that it was 

important to write down in the book. 


Was this an official record for your detention facility? 
Yes, sir. 


Q 

A 

Q. Who was responsible to maintain the log? 

A It was a divided task between myself and a couple of my 
NCOs, but mostly.I took responsibility for it, sir. 

MJ: Mostly what? 

WIT: Mostly I took responsibility for it, sir. 

Questions by the prosecution continued: 

On Now going back to the portion that you're talking about 
that would be chronicled during in-processing, the 


portion of the log dealing with that, did you ever 
indicate in there what a prisoner's status would be? 


A. As far as what, sir? 

Q. Meaning if they were a detainee or if they were an EPW, 
whether they were a common criminal, what have you? 

A. Yes, Sir, we tried to note, you know, with an initial 
"ER" or "D" as far as like to distinguish EPWs and 
detainees. 


Would you ever indicate why an individual might have 
been captured? 

A. Why were they captured? Yes, there was a column for 
circumstance of capture. 


Q. Was there anything in there that dealt with how the 
prison appeared when they would come into the camp? 
A. As far as the health condition? 
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Correct. 
Yes, sir. 


How was that chronicled? 
It was either good, fair or poor. 


What does good mean? 
Good meant that the prisoner was as far as like visibly, 
you know, we didn't notice anything wrong with them, 
that the prisoner would look like he was a healthy 
individual. Fair would be a prisoner that had maybe 
cuts ‘and bruises or some bumps or just didn't look, you 
Know, totally a hundred percent healthy, and poor was a 
prisoner that was probably, you know, either was shot or 
was in poor health condition. 

t 
Now these prisoners held there at the detention 
facility, were they subject to the orders. of the Marines 
or the guards that were guarding them? 
Yes, sir. 


What do you mean by that? 

They were subject to our commands. Since we run the 
detention facility and they were under our custody, 
obviously when they enter our facility, you know, we 
issued. commands to be able to search them, to be able to 
move them from one room to another, to be able to 
transport them to wherever they had to go or be 
transported to. So there was certain commands that they 
had to follow as far as to run a smooth operation. 


Do you recall, when Major Paulus became the OIC, a 
calendar day? 

I am not sure of the exact calendar day, but some time 
in May. 


When he became OIC, was this same procedure in place 
regarding the Pree onee 
Yes, sir. 


When would these entries chronicalling -- that were 
going to be made regarding in-processing, when would 
those entries actually be made? When would those 
entries actually be made in relation to when the 
prisoner would actually come to the facility? 

The front part of the entries where it was general 
information about the prisoner were made at the 
in-processing stage, when the prisoners would first, 
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when initially they would come into our facility. 


So at the time that they are being in-processed, that is 
when that information is being entered? 
That is correct, sir. 


All right. I want to fast forward now to 3rd of June 
20035 Okay? 
Okay, sir. ' 


At that time, you were still the Staff NCOIC of the 
detention facility, correct? 
Correct, sir. 


At that time, Major Paulus was the OIC ‘of the detention 
facility, correct: 
Yes, sir. 


Do you recall receiving a prisoner by the name of (b)(6) 
(b)(6) on that day at the detention facility? 
yes, sir. 


Please describe for me how it was that you received him. 
He was a -- the prisoner came in at nighttime, so I 
believe it was about 1930 or théreabouts, maybe 2100. 
I'm not sure, I forgot, can't recall. I know it was 
nighttime. We received a call as we usually did. I 
advised the others that there were inbound prisoners and 
we got our team ready like we usually did, which was the 
in-processing team, a security team, just to ensure that 
everything went smoothly, the prisoner wouldn't want to 
run or try to harm us. 


We -- I confronted the capturing unit, which was Weapons 
Company, 2/25, and I would always talk to the person in 
charge of that unit just to give me more details on the 
prisoners that were coming in. We process them as 
normal just like any other prisoner and we logged in the 
information in the book just like we did the others. 


Now, when (b)(6) arrived at the facility, was Major 
Paulus present? 
Yes, he was. 


How do you know he was present? 
Because I seen him there, sir. 


Was Major Paulus present during the -- did you see him 
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there during the entire in-processing? 
Yes, sir, he was there for the in-processing. 


Was he there -- did you make any logbook entries 
regarding @)@) 
Yes, sir. 


Did you make those when Major Paulus was there? 
Yes, I did. 


Well, talk to me about your observations of (b)6) 

when he first comes into the facility meaning -- first 
of all, how does he look? a 

As far'’as physically, sir, he looked an older fella. As 
far as like health wise, he didn't look right to me, so 
I logged him as fair because he just kind of was slow in 
responding to our.commands. He was lethargic and, you 
know, not too responsive. Other than that, it was just 
another entry. 


I am going to show you Prosecution Exhibit 27. 
Sir, can I get the camera turned on? 
by the prosecution continued: 


Staff Sergeant, I'm showing you Prosecution Exhibit 27. 
It should be appearing on the screen in front of you; is 
that correct? 

Yes, sir. 


Do you recognize the individual in that photograph? 
That iS (b)6) sir. 


Is that a fair and accurate depiction of how he looked 
when he came into the facility on the 3th of June? 
Yes, sir. 

Now, (b)(6) was in-processed; is that correct? 

Yes, sir. 


Now I want to fast forward in time to the 5th of 
June 2003, okay, two days later. All right? 
Yes, sir. 


Did you have any interaction with ()() on that day? 


The only interaction I had with him, sir, was when I 
walked into one of the detention buildings and I saw MR. 
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(b)(6) being taken out of the building by Lance Corporal 
{b)(6) 


Before I go there -- 


Sir, can I have the witness handed Prosecution Exhibit 
23 for identification? 


The bailiff handed the witness the exhibit. 4 


TC: 
MJ: 


Questions 


Te: 


Sir, would you like me to give you a copy? 

I do. 

by the prosecution continued: 

Staff Sergeant, I'm showing you Prosecution Exhibit 23 
for identification. Do you recognize that exhibit? 


Yes, sir. These are copies of the logbook, sir. 


Which logbook are you talking about? What entries are 
you talking about? 

These are the entries of the basic information that we 
logged in when we first received the prisoner. 


Okay. So this is the log that you'd keep during 

in- processing? 

Right, sir, that's correct. 

Is this an identical reproduction of those logbook 
pages? Again, thumb through each page. 

Yes, sir. 

Was this a log that you were required during the course 
of your duties to keep? 

Yes, sir. 


Sir, at this time I would offer Prosecution Exhibit 23 
for identification into evidence. 


No objection, sir. 


It will be admitted; the words "for identification" 
deleted. 


Do you have copies for all the members? 


Yes, sir, I do. I'd like publish at this time. 
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Please do. 


Bailiff, if you would hand a copy to each of the 
members . 


The bailiff did as directed. 


Questions by the prosecution continued: 
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Staff Sergeant, I want you to look at that exhibit. I 
want you to tell me, do you see any entries there that 
refer" to (6) , 

Yes, sir, on the second to the last page at the bottom. 


That would be page 5 of 6 looking at the exhibit? 
Yes, sir. 


When you say at the bottom, what do you mean? 
The bottom line, the last line. 


Okay. 
That is the entry that pertains to @)@) 


Also I have the exhibit, that particular page, up on the 
screen in the courtroom as well. I'm pointing at a 
line, it's the very last line on that page, page 5 of 6. 
Is that the line you are talking about that refers to 


(b)(6) 
Yes, sir. 


So basically looking at this exhibit, time and date of 
custody, that,means when he arrived at the camp, right? 
Yes, sir. 


What does that say there? 
030603, 1900. 


And then, of course, the next line there is his name, 
correct? 
Yes, sir. 


And what is the wording that right above his name with 
the little arrow? 
"Old man" in parenthesis, sir. 


This is your handwriting, correct? 
Yes, it is, sir. 
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Why did you put "old man" in parenthesis above his name? 
A lot of times, sir, we would -- because these names are 
hard to pronounce and just to identify -- to easily 
identify a prisoner we would write just a characteristic 
of a prisoner. So in'this case I wrote that because to 
me he looked like an old man. That was just my 
perspective. 


So that was something to distinguish him from other 
prisoners in your mind? 

Right. The other two were brothers, two younger 
characters, so just to distinguish them I wrote "old 
man" in just from the way he looked? 


How old did he appear to you at that time? 
I would say late 60s. 


Did you ever learn what his actual age was? 
I think it was 52. 


Where did you learn that information? 
It was passed on'to me later on, sir, by the NCIS 
agents. 


So the next column there, you have taq number. That is 
the tag number associated with @) ~ CORTECE? 
Yes, sir. 


So in case we have trouble reading that, what does that 
say? 


(b)(6) 


What does that mean right next to it? What's that 
supposed to mean? Right next to the 7? 
That was just a scribble, sir. 


The next column says date, time released. What does 
that say there? 
Deceased, time of death 0115 on 06 June '03. 


Okay. And capturing unit force is 2/25 on the next 
column, right? 
Weapons Company, 2/25, yes, sir. 


And then the next column, it has two lines and then a 
set of two lines. What does that mean? 

Those are quotation marks just to refer to the same line 
above that where it talks about the circumstance of 
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Capture as it relates to the 507 incident. Since those 

three prisoners came in together and the capturing unit 

advised that they had found an M16 with a serial number 

that's written on there that related to the 507 incident 
because’ it was marked on the butt stock of the weapon. 


Okay. The next column, what does that mean? 
That was the health condition of the EPW, which was 
fair. 


And lastly, the very last column, what does that 
represent? 
That's the Property or anything that they on their 
possession at the time of capture, and I wrote "none." 


Now, during your time as Staff NCOIC there at the 
detention facility, did you ever have any other 
prisoners that were linked to the ambush of the 
507th Maintenance Battalion? 

Yes, we did, sir. 


Okay. I want to refer you to the very first page of the 
exhibit. I want to refer you to the line that begins 
halfway down the page 030423 1000 is the date and time 
in custody. Do you see that? 

Yes, sir. 


I also have it highlighted on the screen in front of 
you. 


If you looked in the third column, in the tag number 
column there's an "E" next to that individual's name, 
correct? , 

Yes, sir. 


What does the "E" mean? 
EPW. 


Now, if: you look at the line directly above it, the tag 
number has a "D" by it. What does the "D" mean? 
Detainee. 


What is the difference? 

The difference was, sir, an EPW was considered an 
individual that would harm either American troops or 
allied forces, and detainee was just a person that was 
involved, say they conducted a raid and he just happened 
to be in that same house but wasn't suspected of 
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anything in particular, he was just in association with 
the bad guys. 


So an EPW was a potential combatant, KiLgnt? 
Yes, sir. 


Now, looking at that same column there, the 1000, the 
guy with the "E", looking all the way across to 
circumstances of capture, what does it indicate there as 
the circumstances of capture? 

Took part in the 507th incident. 


What does that mean? 

Meaning that this prisoner was related or associated 
with the 507 ambush, sir, or was suspected of being 
associated with it. 


Okay. Was anyone that was captured in relation to the 
507th ambush and brought to your detention facility, 
were they deemed EPWs? 


Yes, sir. 

Okay. Let's go back to where I -- before I started 
getting into the logbook where we last left off. We 
were talking about your observations of (6 on the 


Sth of June 2003. What was your first observation of 
him on that day? 

I was -- we had gotten a prisoner, a very high profile 
prisoner, that was labeled the sheik, and we had to 
provide special accommodations for him. We were in the 
middle of setting up a special guard for him and special 
housing aside from the rest of the other EPWs and 
detainees that we had. So as I was busy doing that, I 
heard a lot of commotion and screaming and loud yelling 
from one of the detention buildings. I walked over 
there and when I walked inside the building 1 noticed. «+ 


Let me stop you there for a minute. 
Yes, sir. 


You said you were making arrangements for a sheik that 
was going to be a prisoner there at the facility, 
correct: 

Yes, sir. 


Was he already there at the time? 
He was already there, yes, Siz. 
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Where was he? 
Where was he? 


Right. 
He was On a separate room that was in the back part of 
the detention facility, sir. 


What do you mean a separate room? 
It looked like some type of shower or head room. 


Is this where the HET would conduct their interviews? 
Yes, that's where the HET would conduct interviews. 
4 


Why was he in that room? 
It was the only place that we had as far as to isolate 
him, six, from the other prisoners. 


Why were you isolating him?’ 

Because we got word from higher headquarters that he 
needed to have special accommodations and this was the 
only place we could do that because the other prisoners 
were just in general population and we couldn't 
segregate him that way. 


What do you mean special accommodation? 
For example, a cot with a stool, a radio and a light. 


Okay. Well, when you say -- was a cot actually placed 
in that building? 

A cot was actually placed in there so that he could 
sleep on. 

When you say cot, what do you mean by cot? 

What is the relevance of that? 

It's going to become relevant later, sir. 

Move on. Continue. 

All right, sir. 


by the prosecution continued: 


When you say cot, what do you mean cot? 
A cot is like a folding, you know, one of the folding 
beds. 
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So the typical military cot? 
Yes, sir, one of our cots. 


All right. Were there other cots at the detention 
facility? 
Yes, there were, sir. 


Who was using those? 
The troops -- well, some of the troops. 


Were there spare cots? 
That one was, yes, sir. 


All right. So you are dealing with this prisoner, this 
sheik. Do you remember what the sheik's name was? 
No. 


So you are dealing with the sheik. How is that in 
relation to ()@) 
Because that's the precise moment that I had the second 
contact with 

(b)(6) 
Okay. How was it that you had that contact? 
As I was saying earlier, when I heard the commotion in 
one of the buildings I walked over there and when I 


entered I saw Lance Corporal (p)@) He was in the 
process of removing Mr. (b)(6) from the room and Mr. 
(b)6) was naked at that moment. 

How was Lance (p)6) trying to remove him from the 
room? 


He was removing him or dragging him from part of the 
neck and the shoulder area, sir. 


If you could, just tell us with as much specificity as 
you can what you saw. 
I saw about 10 feet of distance that was from the time 


that I walked in to the exit -- to the entrance of the 
door of the room actually and (6) was crouched 
over. (b)(6) shoulders were on top of (b)(6) 

knees and mé@) hands and arms were around 

(b)(6) neck in a manner as to push him out, drag 
him out -- pull him out actually. 

How was(b)(6) positioned? 


He was on his back obviously facing up and he was 
pushing himself with his legs as he was being dragged 
back, assisting kind of like, you know, doing that. 
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Where was his buttock? 
In contact with the pavement. 


What was his hands doing? 

His hands? I don't recall, sir, but, you know, I really 
don't want to say exactly where his hands were because I 
don't remember. It was only 10 feet that I saw but I 
don't recall. 


Just until the door? 
Just until the door, right. Then (b)6) ‘made a left 


turn with him in a direction of the outside pen. 
4 ut 


Okay. ‘Did you note anything unusual about ()6) 
He was covered in feces. 


t 
Okay. When you mean covered in feces, what do you mean? 
When you say covered in feces, what do you mean? 
Meaning that there was -- he had just down diarrhea all 
over himself and he had feces all over his body, sir. 


Did you see the feces? 
I seen the feces and smelled the feces. 


Where did you see it on his body? 
Just on various parts. 


Such as where? 
The legs, thorax, arms. 


Thorax did you say? 
Thorax, yes, sir. 


So the chest? 
The chest and upper body. 


You said you smelled it. Please describe the smell. 
It was very bad, isir. 


What do you mean by very bad? 
Putrid smell. 


Where would the EPWs typically defecate or urinate if 
they needed to? 

We had set a rack the latter part of the holding 
buildings and we had made a hole in between the rack 
because the rack had rails on it or bars, and that 
served as a seat for them to sit over it, and we placed 
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an MRE box and changed it frequently. 


Now in this particular cell that you saw (6)(6) being 
moved out of by (b)@6) , was there one of these head 
facilities set up in there? 

Yes, there was, sir. 


Had you been in these -- been in the cells when there 
was defecation in these boxes? ' 
Yes, sir. 


Was the defecation that you smélled any different than 
the defecation that you had just typically smelled there 
at the facility? 

I really tried not to compare smells, sir, but I mean’ 
diarrhea is diarrhea and that's obviously a signal of, 
you know, that you are sick. So it's not going to smell 
I guess any better than just regular feces. 


I understand. While you were there at the detention 
facility, did you ever suffer from diarrhea? 
Yeo. 1 did; sire 


Did you receive any treatment for it? 
Yes, I did. 


What kind of treatment did you get? 
Just some anti-diarrhea pills and IV. 


An IV? 
You know, just more liquids. 


Where did you get that treatment? 
At the Aid Station that was at the base. 


At Camp Whitehorse? 
Camp Whitehorse, yes. 


Who was working there at this Aid Station? 


Do you remember who actually gave you the IV? 
I think it was (b)(6) 


Did you have any period of light duty because of your 
sickness? 

Not really, sir, because I went over there when I was in 
petween shifts. In other words, it wasn't one of my 
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shifts at the moment so I took a chance to go over there 
and just get an idea real quick and then come back. 


Why did you get an IV? 

Because when you get diarrhea you dehydrate pretty 
quickly, sir, so that's the best way to, I guess, you 
know, regain your fluids. 


Was this before or after the incident with (b)(6) on 
the 5th of June? 


Before. 
How long before? 
I don't remember, sir. 


Okay. Would you say it was a month before? Can you 
estimate in that, you know, longer than a month, earlier 
than a month? Can you even estimate? 

No, sir. 


Fair enough. So you see (b)(6) has diarrhea on him 
and you SE€ (6) dragging him out, and you see 
(b)(6) has his knees up pushing with his feet. Is 
(b)(6) ' butt arched up anything off the ground? 
it's nara to say, sir, because his legs are moving at 
the same time. 


Did you see (b)(6) grabbing (b)(6) arms at all 
or hands? 
No, I don't recall. 


Did you get a,look at (6) face? 
For like a second. 


And how -- talk to me about how his face looked. 
As far as what, sir? 


I mean, was he moving his eyes? Were his eyes closed? 
He was conscious and he was moaning a little bit and his 
eyes were open. 


So he's moaning, you hear moaning? 
Yeah, like ah, ah, ah as he's being pulled out. 


Did you see anybody else in tha.rgom at that time? 


I saw besides Lance Corporal (b)(6) there 
was Major (6)(6) and Major Paulus there, sir. 
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What were Major (b)(6) and Major Paulus doing? 

They were just standing there. I asked, you know, what 
was going on and thew inst quickly told me what had just 
happened, that (b)6) had defecated all over himself, 
throwing himself over’ the barbed wire, over the 
concertina wire, and they were removing him so that they 
could clean up the cell. 


Okav. Aqain, what was the total distance that you saw 
(b)(6) MOVE (b)(6) 

About ten feet, about trom where I am standing to where 
you are, sir. 


Okav. After that, when was the next time you saw 
(b)(6) ? j 
When I was awoken the next morning, early that morning, 


and I was informed that @<é@) did not have any vital 
signs. 
Okav Well, did you see where (b)(6) was taking 

(b)(6) 

No, because I was inside -- I stayed inside the room. I 


assumed he was going that way because I saw him when he 
made a left turn and -- 


So you did -- after that point, you didn't see where 
(b)(6) was at all? 
Kignt, sir. 


And you said (6)(6) was naked when you saw him being 
drug in that fashion? 
Yes, sir. 


At that time, did you think (b)6) was sick? 
Absolutely, sir. 


Why do you say absolutely? 
Because he had diarrhea, so, you know, you could assume 
that he is sick, something wrong with him. 


Did you think that the way he was being drug and the 
condition that he was in that that was humane? 

Humane? I guess the logic behind that, sir, there was 
just nowhere where this man had any feces on him and as 
far as contact with the feces -- 


Did you think it was humane? 
Maybe yes, maybe not, sir. I mean, it's -- 
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Do you remember testifying in a case against Sergeant 
Pittman? 
Yes, sir. 


Do you ‘remember me posing the same question to you in 
that trial? 
Yes, sir. 


What was your response? 
I believe I said it was not humane. 


Were ‘you telling the truth during that court-martial 
when you testified? 
Yes, sir. 


Sir, can I have just a moment? 
counsel conferred. 


Sir, what I would like to do is follow the same process 
as before with Corporal (6) and have the witness 
mark, do the markings with a pen -- 


I don't see the need for it. He has already testified, 
counsel. I'm not going to recloud it a second time. 


All right, sir. 
by the prosecution continued: 


Did you see(b)(6) make any turns with (b)() 
Except for the one where he turned after exiting the 
room, ‘no. 


Describe the turn. How much of a turn? 
It's a 90-degree turn, sir. 


A 90-degree? And how is) gripping (b)(6) as 
he is making this turn? 

The same way that I described earlier, sir, by the head 
or upper torso area. 


Well, you said by the head. What do you mean? What did 
you see specifically? 
Again, his arms and hands are around the upper torso 


area Of (6) like the neck area and he's placing 
(b)(6) ~ gsnousaers on his knees as he's pulling him 
out. 
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Well, if you could, place your hands on your own head in 


the way that you Saw @)@) place them on (b)6) Lf 
you can. 
Like this (indicating). I mean, it's hard to show on 


myself, but something’ like this. 


So his hands were crossed underneath ()@6) chin? 
Not necessarily crossed but sort of crossed as far as 
like to get a good grip. ae 


So two hands underneath the chin of (b)6) pulling 
back? 
Exactly. It wasn't a choke and hold. It was a -- more 


of a supportive hold in order to grab that part of the 
body. 


MBR [LTCOL QUINONEZ]: We can't see the motions of the witness. 


Md: 


WIT: 


MJ: 
Questions 


Q. 


Stand up and show him. 


Not in a choking way but like in a supportive way, 
sir. 


Ald xaght.. 

by the prosecution continued: 

Staff Sergeant, I want to show you a series of 
photographs, okay? 

Yes, sir. 

I'm showing you Prosecution Exhibit 11 for 
identification. Do you recognize what is depicted in 
this photograph? 

Yes, sir, it's a far shot of the detention facility. 
Okay. Again, the detention facility at Camp Whitehorse, 
correct? 

Yes, sir. 

and this is a fair and accurate depiction of the way it 
looked at the time that you worked there? 

Yes, sir. 


Sir, at this time I offer Prosecution Exhibit 11. 


Are you going to go through a series of those? 
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The trial 


MJ: 


Yes, sir. 


Do you have any objection foundationally to the series 
of photographs? 


No, sir. 

Let's do it all at once. 

All right, sir. 

Just 'ask the witness to describe those, omit all that, 
that fair and accurate thing, and we will assume it is 
unless’ counsel makes an objection. 

All right; Six. 

by the prosecution continued: 

I'm showing you Prosecution Exhibit 14 for 
identification. Do you recognize what is depicted here? 
Yes, sir. 

What is it? 

It is a picture of the in-processing pens and also 
catches a view of the two holding buildings. 

Okay. Now, is there any area that's depicted in this 
photograph where you saw (p)6) drag (b)6) ? 

No, sir, because that was -- that happened inside. As 
you're looking at the picture, inside the building that 
is to the left. 

Okay. So as you're looking at it, the building on the 
left is the one that @)@) was in? 


Yes, sir. 


And everything you saw was inside the building? 
Yes, sir. 


Throw 14 back up there. 
Yes, sir. 
counsel did as directed. 


When (6)(6) made the 90-degree turn, would it have 
been in that breezeway that's depicted in that photo 
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between the two buildings? 

Yes, sir. 

That is where he made’ the 90 degree turn? 

That's where he had to turn left, sir, in order to exit. 
And he would have been going away from you as you're 
that if you're standing where the photographer was as he 
made that.teft. turn? 

Correct, sir, away on where the photographer is. 

Go ahead. 


by the prosecution continued: 


I'm showing you Prosecution Exhibit 16 for 
identification. 


Can we get the brightness turned down a little bit on 
that? 


The assistant trial counsel did as directéd. 


TC: 
MJ: 


Questions 
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I think that's good. Thank you. 
Continue. 
by the prosecution continued: 


What are we looking at here, Staff Sergeant? 
This is the outside recreation pen, sir. 


Okay. This is the pen that's on the opposite side from 
the photo that we just looked at? 
That's correct, sir, the other side of the building. 


Now, that's a sidewalk on the far left there of the 
photograph? 
Yes, sir. 


It looks like the concrete there is kind of broke up on 
the photograph meaning that there is some rough spots in 
there. Would you say that's what's depicted there? 

Yes, sir, it's a fairly deteriorated building. 
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Is that how the floors were inside the cells as well? 
Yes, sir. 


Do you ever recall a time after the incident with 
Mr. Hatiab the concertina wire was replaced? 
No, sir. 


For this particular pen? 
No, sir. 


Sir, since our last Prosecution Exhibit 20, I'm aqoina to 
throw that same photograph up there but since (b)(6) 

wrote that one I'm going to have it remarked to a 
different exhibit, if I could, sir. 


All right. Give it to the bailiff to have it marked. 


Just have that marked as the next prosecution exhibit in 
order on the list. 


4 
The bailiff did as directed. 


The court reporter marked the exhibit. 


Questions by the prosecution continued: 


Q. 


A. 


Oo PO PO 


I'm showing you Prosecution Exhibit 52 for 
identification. Do you recognize what is depicted in 
this exhibit? 

Yes, sir. 


What is it? , 
That's one of the holding buildings, sir, a Picture of 
26 


Was this the holding building that (b)(6) was in? 
Yes, it was. 

When you saw (b)(6) drag him out? 

Yes, sir. 

Okay. Was that -- the concertina wire that is depicted 
there, is that the same concertina wire that was in 
place at the time of the dragging of (b)(6) ? 

Yes, sir. 


Was there ever a time during that period of time, 
shortly before the incident with (b)(6) or shortly 
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after, that the concertina wire inside his cell was 
replaced? 


A. I don't recall that, sir. I don't think so. 

Q. You were the Staff NCOIC, right? 

A. Yes, sir. 

Q. Do you think that is something you would know? 

ve Yes, sir, but I don't remember it being replaced. 

TC: Sir, at this time I offer Prosecution Exhibit 52 for 
identification into evidence. 

MJ: Any objection? 

cc: No objection, sir. 

MJ: It will be admitted; the words "for identification" 
deleted. 
Do you want to publish it when you publish these other 
photos? 

TC: Yes, sir. 

Md: Why don't you bring it on up here, please. 


The bailiff did as directed. 


MJ: Major Francis, I just want to clarify something. That 
first photo that you had put up there to show this 
witness, is that 11 or 17? 


EC That was 11, sir. 
MJ: Please continue. 
TC: Sir, can I get Prosecution Exhibit 22 for identification 


handed to the witness. 
The bailiff handed the exhibit to the witness. 
Tes Sir, here is your copy. 
The bailiff handed the copy to the military judge. 


Questions by the prosecution continued: 
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Staff Sergeant, I just handed you Prosecution Exhibit 22 
for identification. Do you recognize that exhibit? 
Yes, sir. 


What is’ it? 
It's part of the entries that were made on the record 
book, sir, on a daily basis. 


So this is the portion of the log that was the daily 
log, correct? 

Yes, sir. 

Who kept these logs? 

This usually was kept by the NCO or myself, whoever was 
in charge of that particular shift. 


t 
And were they required to'do this? 
Yes, sir. 


Part of their duties? 
Yes, sir. 


Do you see any -- now, these entries here isn't all the 

entries that were made during the time that the camp was 
in existence, correct? 

These are not all the entries, it's a portion of it. 

So what are the dates indicated there? 

Beginning on 030602, page 1, and ending on 030606 on the 
next page. 

So that would,be June 2nd of 2003 until -- 

June 6, 2003, sir. 

Thank you. 

by the prosecution continued: 

And this represented the period of time that (©) 

was a prisoner there at the detention facility? 


Yes, sir. 


Sir, at this time I'd like to offer this into evidence 
and publish it to the members. 


Any objection? 
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No, sir. 


It is admitted; the words "for identification" are 
deleted. 


Do you want to publish it right now? 
Yes, sir. 
You may do so. 


Do you want to publish those other photos now or do you 
want to do that later? 


We can do that now, sir. 


Where are the originals of the exhibits? I want the 
originals up here. 


Yes, sir. 
Do you have the original of 22? 
The witness does, sir. 


Go ahead and give them those. Start with the senior 
member, please. 


The bailiff did as directed. 


TC: 


MJ: 


eC: 


MJ: 


TC: 


MJ: 


CG: 


Md : 


Sir, at this time, I would like to also publish 27. 
That is the photograph of (6) 


Any objection? 

No, sir. 

All right. Are you going to offer 11, 14, 16 and 52? 
Yes, sir. 

Any objection? 

No, sir. 


They are admitted; the words "for identification" 
deleted. 
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Like I said, I want the original of the exhibits up here 
with me. 


Yes, sir. 

Sir, do you already have 52 up there? 

Yes. 

The originals of the log are with the witness, sir. 
foe tlany more questions do you have? 


I'm just going to go over those log entries and that 
should be it, sir. 


t 
All right. Continue, please. 
by the prosecution continued: 


Staff Sergeant, going back to Prosecution Exhibit 22; 
okay? 
Yes, sir. 


Now, I'm showing this also up on the screen. Are there 
any references there regarding (b)6) on that first 
page? 

I believe, sir, on June 3rd, I think I recognize that 
tag number to be (6)(6) on the 2120 entry. 


So that tag number ()(6) that's (b)(6) . tag 
number corresponding to the other log, correct? 
Yes, sir. 


What does it mean "total count 19"? 

That was the total count of -- we kept a running count 
and we produced a morning report on the amount of 
prisoners that we hold at any given time, sir. 


So the "total count 19" means what? 
These three new ones that came in would be 19 total now. 


Nineteen total prisoners? 
Prisoners on deck, yes, sir. 


Turn it over to the second page. Right at the top there 


it says 030605 entry. Do you know who made that entry? 
I recognize it to be my handwriting, sir. 
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That entry refers to 6) ¢ °*COLKECE? 
Yes, sir. 


That was entered at 1705? 
Yes, sir. 


Do you know if you made this entry before or after you 
saw the dragging by )@) 
After, sir. ai 


How long after? 
For a few minutes after, sir. 


Okay. If you could -- because it's a little bit hard to 
read, if you could read that for us, what it says there. 
1705, EPW No. (p6) would not comply with guard force 
orders. EPW No. <6) defecated all over himself, 


individual threw himselir onto the concertina wire. EPW 
received cuts and bruises. EPW was properly cleaned and 
returned to his cell. HM3 @@) corpsman, checked 
vitals. EPW okay. 


Did you also write "HM3 (6) corpsman, checked 
vitals. EPW okay"? 
Yes, sir. 


Did you actually see py) check him? 
No, sir. 


Did you actually see (p)6) throw himself on the 
concertina wire? 
No, sir. 


Did you observe him with any cuts and bruises on him? 
No, sir. 


Where did you get that information? 

This was the information that was given to me at the 
time that I entered the cell and I was being briefed by 
the officers on deck, sir. 


So, again, who specifically gave you that information? 


Major Paulus and Major (b)(6) , Sir. 
Did Major Paulus or Major ‘(b)6) Say anything to you 
regarding what type of treatment Ip) @ should 


receive from that point forward? 
What type of treatment, sir? No. As far as what, sir? 
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As far as medical treatment or symptoms to look for, 
anything like that? 

The only thing I recall Major Paulus telling me was to 
try to, you know, see if we could find some clothes for 
him, but that was difficult since all we had was 
uniforms. 


All right. 

But I know corpsmen were called when (6)(6) was being 
dragged. I didn't stay there because, like I said, I 
was busy with the sheik. But I know that Major Paulus 
had sent for the corpsman to come, which was HM3 ()) 
later on I found out to be. 


Did Major Paulus pass on any information to vou 
regarding symptoms to be looking for from ()¢@) 

No, sir, just as far as we had to make sure he would get 
checked by a corpsman. 


Okay. I want to draw your attention to the next entry 
there, 2340. Do you have any idea who wrote that entry? 
No, sir. I don't recognize that handwriting. I mean, 
it's got to be one of the guards, but I'm not sure who 
it was. Whoever it was on that shift I guess during 
that time. I just don't recall who that was. 


Looking at the 030606 entry, the 0045 entry, do you know 
who made that entry? 

From reading what is written there, I can assume that it 
is Corporal seeing he's the one that contacted me when 
he found @)@) without vitals. 


Okay. The 0047 entry, whose handwriting is that? 
That is mine, sir. 


Is the rest of that page your handwriting? 

Yes, sir. 

Just in case some of us have difficulty reading it, can 
you read the entries there? 

That I made, sir? 


Correct. 

Starting with 0047, "I, Staff Sergeant (b)(6) 

was awoken by guard shift NCOIC Corporal m6 
Unconditional EPW No. (bj) Corporal w)@) noticed 
no moment, no breathing, no pulse on this Ebew. I double 
checked the EPW's vitals along with Lance Corporal @@ 
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This EPW's vitals seemed negative and immediately 
dispatch a runner to get a corpsman." 0101 -- 


Q. Let me stop you there. So when you're talking about 
vitals here in this paragraph, when you are talking 
about checking vitals, that's you doing it yourself, 


right? 
A. Actually when I was awoken by Corporal (6)(6) 1, Lance 
Corporal (b)(6) rack laid adjacent to mine on the roof of 
the building. That's where we slept. When he heard 
Corporal 6) waking me up to tell me that this 


prisoner's vitais were negative or he wasn'* moving or 
it seemed like he was dead, Lance Corporal(b)(6) woke up 
and asked me if he could come along to check on the 
prisoner. I said, sure, you want to come, that's fine. 
When we got to the prisoner, actually Lance Corporal (6) 
was the one that'was checking on him. 


Q. Lance Corporal(b)6) is one of the guards there? 

A. Yes, sir. 

Q. Now, is Lance Corporal (b)(6) corpsman? 

A. No, sir. 

Q. Okay. Next entry, the 0101 entry. 

A. 0101, "I, Staff Sergeant m@ went to inform 
OIC, Major Paulus, on conaition or (b)(6) 

Q. Okay. 

Md: Major Francis, move your thing up on the screen so we 


can see it. I think he's following along there on the 
original, but they can't see it. 


Questions by the prosecution continued: 


Q. All right. Did you actually view what you indicated 
there? 
A. Yes, sir. I dispatched a runner to get a corpsman. At 


the same time, I walked over to Major Paulus' hooch to 
let him know of the situation, sir. 


0. Well, when you went out at 0047 to check on (@)@) 
where was he? 
A. He was in THAT outside pen, the recreation pen that I 


described earlier that we saw in the picture, and he was 
laying there on his side. 
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Was he clothed at all? 
No, sir. 


Was he naked? 
He was 'still naked, yes, sir. 


Was he laying on anything? 
No, on the dirt. 


Okay. You say he was laying on his side? 
On his side. 


Was there anybody else in that pen with him when you 
went out there? 
No;. -sir. 


Where were the other EPWs:at this time? 
In the holding buildings. — 


Do you remember who was on shift at this time? 
Corporal (p)6) Lance Corporal q)@) Lance Corporal 


(b)(6) 


All right. Next entry, the 0115 entry, can you read 
that for us, please. 

Yes. sir. 0115, HM2 (b\6) checked vitals on EPW No. 

(b)(6) HM2 (6) declared EPW No. ()@) with 
negative vital signs. Official time or death 0115 on 06 
June '03. 


Did you observe everything that is indicated in that 
entry? ‘ 
Yes, I did, sir. 


Now, the 06 entry, what does that say? 


0600, Company Gunnery Sergeant vehicle -- the Company 
Gunny's vehicle actually -- came to pick up corpse of 
EPW NO. w)6) to transport to morgue. 


Did you actually observe that? 
Yes, sir. 


So the only thing that you didn't observe that's 
indicated on this page were some of the entries at least 
that you made on the 1705 entries, correct? 

Correct, sir. 


Sir, can I just have a moment? 
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The trial counsel conferred. 


TC: 


MJ: | 


That is all I have, sir. Thank you. 
Let's take a recess. 


The court's in recess. 


The court-martial recessed at 1532, 3 November 2004. 


The court-martial was called to order at 1549, 3 November 2004. 


MJ: 


The court will come to order. Be seated everyone. The 
record will reflect all those present when the court 
recessed are again present. The members are present. 
Staff Sergeant Tellocastillo is still on the stand. 


Defense. 


CROSS - EXAMINATION 


Questions by the defense: 


oOo Fr 0 Pr O PO F 0 > 0 > 0 


Staff Sergeant (b)(6) you have been given 
testimonial immunity in this matter, haven't you? 
Yes, sir. . 


You were given immunity back when your unit was still in 
Kuwait in July 2003? 
Yes, sir. 


That immunity came after you were being interviewed by 
NCIS? 
Yes, sir. 


You were interviewed by NCIS on June 20th, 2003? 
That is correct, sir. 


At the end of that interview, they asked you to signa 
statement and you refused? 

Yes, sir. 

One of the reasons you refused is because you felt they 
were twisting your words? 

That's correct, sir. 


They were trying -- 
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TC: 
MJ: 


CC: 


MJ: 


CC: 


MJ: 


CC: 


CC. 


MJ: 


CC: 
Questions 
Q. 


A. 


. - 


Objection, beyond the scope and irrelevant. 
Mr. Higgins? 


Sir, I'm going into possible bias, as well as exploring 
the == 


Whose bias? 


His, the witness', as well as exploring the testimonial 
immunity. 
‘i 


Well, you can explore that, but you're getting into why 
or why’ he didn't sign the statement. That seems to be 
beyond the impact of the testimonial immunity. 

t 
Yes, sir. 


Just for the record, sir. 

For the record what? 

Sir, the questions are going directly to why he was 
given.testimonial immunity. There's various reasons the 


court is aware. 


You guys need to get some separation. I can't see Major 
Francis. 


Yes, sir. 


Major Francis, do you have a response to that? 


The same response as before, sir. I don't believe this 
is relevant in any way. 


If you want to get into the testimonial immunity issue, 
I'll allow you to do that. But at this point, I agree 
with the government that it's beyond the scope and, 
quite frankly, I don't see the relevance. 

Yes, sir. 

by the defense continued: 

Is part of that testimonial immunity you were given an 


order to testify? 
Yes, sir. 
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And that order applies to this matter today? 


Q. 

A. That is correct, sir. 

Q. And it applied to the Article 32 in this matter? 

A. Yes, sir. 

Or You deployed to Iraq in support of Operation Desert 
Shield/Desert Storm? 

A. No, sir. Operation Iragi Freedom, sir. 

MJ: We generally didn't go into Iraq in that operation, so I 
don't know if that is the hang up on the answer or not. 

cc: It is, sir, and I knew better. 


Questions by the defense continued: 


Q. You were called for active duty during Desert 
Shield/Desert Storm? 

A. Yes; Sir. 

Q. That was with Weapons Company, 2/25? 

A. That's correct, sir. 

Q. And you were called up again in support of Operation 
Iraqi Freedom? — 

A. Yes, sir. Iraqi Freedom/Enduring Freedom, yes, sir. 

Q. And you were given training on those various call ups 
regarding EPWs? 

A. Yes, sir, the period of instructions I described 
earlier, sir. 

MJ: Please break that down because the answer is confused. 


Questions by the defense continued: 


oo Was the first time you received any instruction 
regarding EPWs when you were called up in support of 
Operation Enduring Freedom and Iraqi Freedom? 

A. Yes, sir. 


Ou Did any of that instruction contain training on running 
a detention facility? 

A. No, sir. 

61 Ge May I have a moment, sir? 
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MJ: 


Cec: 


MJ: 
Ce: 


MJ: 


cc: 


MJ: 


You may. 


Sir, may I have this marked the defense exhibit next in 
order? 
t 


Is that just a single exhibit? 
Yes, sir. 


Do you want that handed to the witness? Is that your 
next move? 
Ss 


It is, sir. 


Bailiff, why don't you go ahead and hand that to the 
witness and then bring me back my stapler. 


The bailiff did as directed. 


CC 


Bailiff, please hand Prosecution (sic) Exhibit B for 
identification to the witness. 


The bailiff did as directed. 


Questions by the defense continued: 


MJ: 


TC: 


Staff Sergeant (b)(6) I'd ask you to review 
what's been handed to you, and please look up at me when 
you are done. 

(The witness complied.) 


Staff Sergeant (b)(6) do you recognize that to 
be a draft fitness report that you completed? 
Yes, sir. 


Did you hand that in to Major (6) 
Yes, sir. 


Thank you. 


Sir, I would ask that Defense Exhibit B be admitted into 
evidence. 


Major Francis? 


Sir, can I take one more look at that, please? 


The trial counsel examined the document. 
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TC: Yes, sir, I do object. I don't understand the 
relevance. 


MJ: Hand it to me, bailiff. 


The bailiff did as directed. 


Md: | What is the relevance of it? It seems to be nothing 
more than basically the personal identification 
information. 

cc: May I see it, sir. 


The civilian defense counsel examined the document. 
Cec: I agree. 


MJ: Do you have a different document or a document you want 
to attach to it or what? 


cc: Yes, sir. 


MJ: Show it to the prosecutor and bring it up here. Let me 
see what you got. 


CG: My apologies to the court, sir. 

MJ: That's all right -- 

The civilian defense counsel did as directed. 

MJ: What we have is Defense Exhihit B for identification, 
and now we have another document. Is it your intent to 
marry those up or to withdraw B and have the new 
document marked as B or what is it you want to do? 

CC: I would like to attach the new document to B. 

MJ: Bring it up here, bailiff. 


The bailiff did as directed. 


Md: Any objection, Major Francis? 
TC: Sir, I don't think the witness has looked at it yet. 
Md: Good point. 
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What I'm going to do is just add this additional page to 


the original exhibit. The court reporter will adjust 
the numbering. 


Hand that back to the witness. 


The bailiff did as directed. 


MJ: 


WIT: 


TC: 


MJ: 


Ce: 


Md: 


Do you recognize that? 
Yes, sir, it's a draft copy -- 
Of the fitness report: -- 
-- of my fitness report. 
-- that you submitted? 
Yes, sir. 
To be completed by your Reporting Senior? 
Yes, sir. 
Who would that be? 
Major (b)(6) Sir. 
I have no objection, sir. 


Okay. Being no objection, Defense Exhibit B will be 
admitted; the, words "for identification" are deleted. 


When do you want to publish that? Do you have copies 
for everybody? 


No, sir. I'd prefer to publish it later. 

All right. Do Hott have questions you're going to ask 
him of it? 

No, sir. 

So can I get it back from him? 


Yes, sir. 


Bailiff, if you would return it here to me. 
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The bailiff did as directed. 


Md: Are you done with the logbook as well? 

CC: I didn't know he had them, sir. Yes, I am. 

MJ: Grab those other two exhibits from him and hand them 
back. 


The bailiff did as directed. 
Md: Please continue. 
Questions by the defense continued: 


Staff Sergeant (b)(6) you talked about the 
indoctrination process? 
Yes, sir. 


And part of that process was a search of the incoming 
detainees? 


A thorough search, yes, sir. 


Originally did you have an Arabic translator? 
Originally, sir, no. He came later. 


He came after Major Paulus? 


Major Paulus made it a point to bring a translator on 
board, sir. 


PO PO F O BF O 


And that was Sergeant (b)6) 
Yes, sir. 


-~- who came on board around the 4th or 5th of June? 
The beginning of June, sir. I'm not exactly sure of the 
date. 


PO PO 


During the indoc -- excuse me. 


10 


You were aware that at times detainees would be checked 
out by a corpsman? 
Yes, sir. 


And, for example, if you saw something wrong with one of 
the detainees you would call for a corpsman? 
That is correct. 


Oo FF 0 > 


And either the two corpsmen that were servicing the 
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detention facility were Doc (b)@) and Doc (b)@) 
Correct. 


HM2 (b)(6) and HM3 (b)(6) 
Correct, sir. 


And they would come down and check out whatever problem 
that detainee was complaining of? 
Yes, sir. 


Or it might be something that you noticed or one of the 
guard's noticed? 
Correct, sir. 
And if Doc(b)(6) or Doc (b)6) thought it was something 
beyond itheir expertise then you would contact the COC or 
the BAS? ; ; 

The Battalion BAS, yes, sir. 


The Battalion BAS was up in -- 
In the middle of Nasiriyah. 


And Doc (6)6) and Doc (b)(6) were part -- were a 
detachment down at Camp Whitehorse? 

That's correct, to service the Marines that were at 
Whitehorse, yes, sir. 


Taking an injured prisoner or injured detainee or sick 
detainee to Tallil was not possible anymore in May and 
June? 

Correct, sir. 


Because Tallil had stopped taking Iraqis? 
Correct, sir. 


During the indoctrination of Prisoner (b)6) », HM2 lq@) 
checked him? 
Yes, sir. 


Found him to be healthy? 
Yes, sir. 


That's what you were told? 
Right, sir. 


Jump forward to 5 June 2003. You were down in the 


detention facility and you were involved with the 
in-processing of a high visibility prisoner? 
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Correct. 


That was the sheik? 
Yes, sir. 


He had been captured that day? 
That's correct. 


And you had heard that his capture had caused some civil 
disobedience? 
Yes, sir. 
You actually heard that the capturing unit had been 
fired upon by his followers? 

That's correct, sir. 


You were sent down to help get this person in, indoc 
him? 
To set up special accommodations for him, yes, sir. 


While you're doing that, you hear some commotion over in 
one of the holding pens? 
Yes, sir. 


And you head over there? 
Yes, sir. 


And you walk into the holding pen and you see (b)(6) is 
naked and he is being dragged by Lance Corporal 


(b)(6) 
Correct, sir. 


You testified about how that dragging was done before, 
haven't you? 
Yes, sir. 


In fact, you testified at the Article 32 in this matter 
regarding how that dragging was done? 
That's correct, sir. 


And that Article 32 was closer in time to the actual 
events of that day? 
Yes, sir. 


And you were asked during the Article 32 by one of the 
prosecutors the following question: "And when you say 
he was taking him, he was dragging, can you describe he 
was getting him from the holding building or how he was 
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moving (b)6) ' And your answer was, "He had his 
arms and he was squatting down -- I mean Lance Corporal 
(b)(6) ; squatting down and assisting :(b)(6) . from 
the head area and dragging him back to proceed to take 
him out' of the facility of the holding building." 

Yes, sir. 


And when you gave that answer, according to the record 
you made hand gestures? 
Correct, sir. 


oO PO > 


Do you recall that the prosecutor then described your 
hand gestures as follows, "And for the record, the 
witness has taken his right hand and put it about ten 
inches at approximately belly level with his left hand 
just below it -- just below his right hand indicating a 
pulling motion towards his chest"? 

A. In a supportive manner, yes, sir. 


Q.s And in response to that you said, "That is correct, but 
at the same time Lance Corporal 6 : had 
(b)(6) head propped up against his legs for like 
support as he was dragging him"? 

A. Yes, sir. 


0. While he was doina that, it appeared that -- while he 
was draaqaing ()6) it appeared Lance Corporal 
(b)(6) was being very careful? 

A. Yes; Sir. 


Q. He was not jerking (b)(6) 
A No, sir, it was a smooth process. 


Q.- He was very steady? 
A. Correct, sir. 


Q: Lance Corporal (b)(6) Zinished the process as quickly 
as possible with mo intent of harming the individual? 


MJ: Is that a question or a statement? 

cc: Yes, sir. 

Questions by the defense continued: 

Q. It was your impression that Lance Corporal (b)6) 


finished the process as quickly as possible with no 
intent of harming individual; is that correct? 
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A. That is correct, sir. 

Q. (b)(6) is assisting himself by moving his feet on the 
floor? 

A. Correct, sir. 

Q. There were no choking sounds? ' 

A. No, sir. 

Os No signs that he could not breathe? 

A. No, sir. 

Q. (b)(6) did not try to stop Lance Corporal (b)(6) 
from moving? 

A. No, sir. 

om There was no struggle? 

A. No, sir. 

Or. It did not appear that Lance Corporal ()6) was 
choking him? 

A. Negative, sir. I think it was meant more for a mobility 
type of gesture than trying to harm him. 

Or If you had seen that Lance Corporal (b)6) was 
choking him, you would have stopped him? 

A. Yes, sir. 

Q. You were able to see (b)(6) : Lace as he went by? 

A. Yes, sir. 

Q. He was fully awake when this was happening? 

A. Fully conscious, yes, sir. 

O. His eyes were open? 

A. Yes, sir. 

Q. And at one point he actually looked you in the eyes as 
he went by? 

A. Yes, sir. 

cc: No further questions. 

Md: Major Francis, anything else? 

TCs Yes, sir. 
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Questions by the prosecution: 


Os 


0 PP O PF 


Oo >» 0 » O BO > 


Also at' that Article 32 hearing the person who was 
asking you the questions at that time was 

Captain McCall, right? 

Yes, sir, I remember him. 


And I was assisting Captain McCall during that 32, 
correct? 

Yes, ‘sir. 

1 


So when Mr. Higgins talks about the prosecutor, that's 
Captain McCall? 
Correct, sir. 


Captain McCall asked you how was ()@6) being taken 
out by (b)6) , correct? 
Yes; 815 


And vou said by the head area, correct, meaning 

(b)(6) head area, he was gripping -- (by(6) is 
gripping (b)(6) head area, correct? 

Yes, sir, between the shoulders and the head area. 


So basically the same way that you're describing it for 
us here today? 
Yes, sir. 


Mr. Higgins talked to you about the corpsman, that (b)6) 
and (6) that would come down and look at EPWs. Do 
you remember those questions? 

Yes, sir. 


All right. How far away -- well, were (b)(6) and (b)(6) 
actually located at the detention facility? Were they 
billeted there? | 

No, sir. 

Where were they billeted? 

They were billeted probably a few hundred yards from the 
detention facility. 


Okay. 
Walking distance. 
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Was there -- did they have any medical supplies with 
them at that location? 
Yes, they did, sir. 


What type of medical Supplies? 
I guess all types, sir, just to administer first aid. 


Did you see any stretchers there? 
There were stretchers there, yes, sir. 


You said that was how far, an approximate how many feet 
or, excuse me, yards from the detention facility? 
A couple of hundred, sir, maybe a three-minute walk. 


Was there any obstructions of significance between the 
detention facility and this area where they had the 
stretchers? 

No, sir. 


Based on your estimation, how long do you think one of 
your -- it would take one of your guards to get from the 
detention facility to this area where the stretchers 
were and back to the detention facility? 

Six minutes tops. 


How long did this particular -- well, what did you call 
it? Was there a word for it, this area with the medical 
supplies and the stretchers? Was there a word that you 
used to refer to it? 


BAS. 

Okay. How long had this BAS been in existence by the 

time (b)(6) -- the incident that you observed with 
(b)(6) on the 5th of June? 

ee was in existence the whole time we were at Camp 


Whitehorse. 


So since April of 2003? 
Since I arrived there I know that the BAS was there. 


And how long were you aware that Major Paulus worked at 
Camp Whitehorse? 
Since the time that I arrived also. 


So also April of 2003? 
Yes, sir. 


So by the time of the incident with ye) Major 
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Paulus wasn't new to Camp Whitehorse, correct? 


A. Correct. 

0; Was that BAS -- was that the only BAS supporting Camp 
Whitehorse? © 

A. Yes, sir. 

Q. Is that where you got your IV? 

A. Yes, sir. 

Q. For the diarrhea? 

A. Yes, 'sir. 
‘ 

TC: Thank you. 

MJ: Mr. Higgins? 

CC: Just a moment, sir. 


The defense counsel conferred. 

CC: No further questions, sir. 

MJ: Questions by any member? 
We've got a couple. 


The court reporter marked the members' questions. 


MJ: Members, I'm going to ask you to step out briefly. 
Staff Sergeant (b)(6) I'd ask you to step out as 
well... 


1 ' ‘ 
The members and the witness withdrew from the courtroom. 
The Article 39(a) session was called to order. 


MJ: The record will reflect the member have departed the 
courtroom, as has the witness. 


Mr. Higgins, you asked for a 39(a)? 
cc: Yes, sir. 
I don't have a copy of the questions in front of me. 


MJ: Why don't you hand these back. 
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The bailiff did as directed. 


CC: Sir, the one by Lieutenant Colonel Buckles goes directly 
to the heart of the objection of why we were trying to 
keep out the fact that -- 


Md: What question are you talking about? 

Ces: I'm sorry, sir. That's the -- "Did you or any other 
Marine attempt to revive ()@) after realizing no 
vitals at 0045 until 0115 when MM2 (6) checked Mr. 

(b)(6) vitals?" It's irrelevant. 
Md: So your objection is relevance? 
Cee Yes, sir. How was his vital signs checked and by whom, 


also irrelevant.’ 


On Major Russell's, why was (b)(6) segregated from 
other prisoners prior to the incident ta 1600 on the 
5ht? Why was he not moved in with the other prisoners? 


I'm sorry, those are the -- it's his third question. 
You said that he was obvious sick and was very hot. 
What steps did you take to ensure that 6) stayed 
dehydrated? 

Md: Hydrated I think it says. 

cc: Hydrated, sir. 

MJ: So which questions of those do you object to? 

CC. The third one, sir, the hydration. 

MJ: The basis? 

cc: Basis would be relevance potentially and also 


potentially uncharged misconduct. 


MJ: On whose part? 

Cee Major Paulus' and Staff Sergeant (b)(6) 

Md: I don't care about uncharged misconduct on Staff 
Sergeant ()(6) He's not charged with anything 
here. 


Government, do you have a response? Let's take up 
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TC: 


MJ: 


CC: 


Md: 


TC: 


MJ: 


TC: 


MJ: 


cc: 


Lieutenant Colonel Buckles' statements. 
Yes, sir. 


"How were the specific vitals?" That's the one you 
object to, the checking of the vitals signs; is that 
correct, Mr. Higgins? 


Yes, sir. 
Response? 
i 


Yes, sir. I believe that this goes to the whole heart 
of the issue when it comes to the maltreatment, leaving 
him out there, not providing proper medical care, goes 
to show that none of these Marines cared about what 
happened to this man. It'‘goes basically will show to 
impeach them all that they did nothing to. try to revive 
him because they didn't care. 


All right. That objection is overruled. 


As to the objection on Major Russell's question about 
providing assistance to rehydrate (b)(6) 


Again,. it goes to the heart of the charges, failure to 
provide proper medical care, sir. If the man is having 
diarrhea and that could lead to dehydration, you got the 
heat there and nothing is done. 

Anything else? 

Yes, sir. Regarding the vital signs. 

You want to re-argue that? 

I do, sir. 

Do you want to ask permission to re-argue that? 

Yes, sir, I do. 

All right. Go ahead. 

We've taken great pains in our pretrial litigation to 
keep out evidence that we can't address and properly 


confront. This goes to -- this isn't about medical care 
now. This potentially accuses Major Paulus directly to 
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CC: 


MJ: 


cc: 


MJ: 


TC: 


MJ: 


TC: 


MJ: 


TC: 


Md: 


TC: 


(6)(6) death. The negligent homicide charge was 


not brought before -- 


Well, wouldn't you agree, counselor, that if somebody in 
your custody appears to be dead it would be important to 
check the vitals by a reputable person or a qualified 
person and take such steps was were necessary to revive 
that person and that would be consistent with the duty 


to provide medical care? ' 


If Major Paulus was made aware of it, sir. 


So your position is it's irrelevant because he wasn't on 


the scene when the guy was found dead? 


Yes, sir, and it,doesn't relate to the charges, sir. 


Major Francis? 


I believe it relates directly to the charges because 
even though when we talked about the instance that 
happened before, the other 48 hours with Pittman, (b)(6) 
and all of that, okay, Major Paulus isn't on the scene, 
But now he has 


he doesn't have knowledge about that. 
specific knowledge. He's seen -- 


Specific knowledge of what? 


He has specific knowledge the man is suffering from 


diarrhea. 


Well, that's not what we're talking about. 
talking about when he's found dead at 0045 in the 


morning. 


We're 


Yes, sir, but that is how it all leads up to that. 
has specific knowledge about the diarrhea. 


The question is did anyone try to revive (6)(6) 


they found him with no vitals at 0045. 


don't believe we have Major Paulus on the scene. 


He 


when 
At this point, I 


So if 


you are attributing knowledge to Major Paulus, you have 
to have some foundation to tie him to that. 


I understand that question. I'm sorry, 


sir. 


My argument on that particular question, sir, is it goes 


to impeachment of Staff Sergeant @@ 
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MJ: 


cc: 


MJ: 
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frankly all the guards on what -- at the facility, 
everyone related to the facility, and what they thought 
of this man and they just really didn't care. There 
have been questions of Staff Sergeant q)@) 

about, well, was (6) dragging him in a way that 
would -- so that he wasn't going to be injured or 
something like that, something like that that 

Mr. Higgins had asked. The government believes that the 
Staff Sergeant, Corporal m@ the minimizing and 
this will show what was done or wnat they didn't do that 
indicates they didn't really care about the welfare of 
this man. 

4 

All right. As to that question on the vitals and the 
attempt to revive, I'm going to continue to overrule the 
objection. However, I will provide the members a 
limiting instruction. 


On the issue of the steps to rehydrate, anything else on 
that, Mr. Higgins? 


No, sir. 
I'm going to overrule that objection. 


Bring the members back in and bring Staff Sergeant 
(b)(6) back in. 


The Article 39(a) session recessed. 


The members and the witness entered the courtroom. 


Md: 


TC: 


MJ: 


TC: 


Md: 


The court will come to order. Be seated everyone. The 
record will reflect all those present when the court 
recessed are again present. The members are present. 
The witness, Staff Sergeant @ «@) , is still on 
the stand. 


Trial counsel, do you have a copy of Prosecution Exhibit 
22, the logbook from 2 June to 6 June? 


Yes, sir. 
Turn to that second page and put it on the overhead. 
Which portion, sir? 


The very top entry, the 1705 entry. 
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EXAMINATION BY THE COURT 
Questions by the members as posed by the military judge: 


Q. On that entry, as I understood it, those facts that are 
depicted there were things you were told? 
Yes, sir. 


returned to his cell? 
That was the order that was given for the purpose of 
taking (b)(6) out of his cell. 


A 
CO. - Who told you that (b)@6) was properly cleaned and 
A 


Did you hear that order given? 

No, six, but when I walked into the room the officers, 
there was Major Paulus and Major je) . briefed me on 
what was going on. 


hee) 


Who told you that they ordered ()) cleaned and 
returned to his cell? 

A. Specifically I don't remember. but it was either 
Major Paulus or Major (6) 


Q. Were they standing together when this was told to you? 
Ax Yes, sir. This is was the next ‘action that was going to 
happen, sir. 


Q. How do you know that? 

A. Because Lance Corporal (6) was -- had exited the 
room and was burning clothing. 

(b)(6) 

Q. Did you see him leave to go burn the clothing? 

Die No, sir. 

Oi, How did you know that? 

A. I was told that, sir. 

Q. By whom? 

A. By the officers. 

Q. So they told you that they had told (b)(6) _ to go burn 
the clothes? 

A. Yes, sir. and thev were removing ()(6) or ordering Lance 
Corporal (6) to Lremove (p)6) so the cell could be 
cleaned and so that @é@) could be cleaned as well. 

Q. Did they tell you that they had given orders that 
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“(b)(6) was to be cleaned and then returned to his 
cell? 


Yes, sir. 


Did they also indicate that he was to be re-clothed or 
provided clothing? 

Yes, sir. Major Paulus indicated to me to try to get 
the prisoner some clothes. 


So he told you to do it? 
Yes, sir. 

: 
Did you to that? 
I tried, sir, but there was no other clothing on site to 
give him and we were not going give him our uniforms, 
sir. , 


Did you attempt to make any contact with anybody in the 
community to get clothing for him? 

Yes, sir. I was trying to scrabble to do that and at 
the same time trying to take care of the sheik's 
accommodations, sir. So the shiek was priority as far 
as I was concerned at that time. 


At any time when you got done with the sheik did you 
attempt to find clothing for (6)(6) 

No, sir, because the night had set in and it was going 
to be like the next task for the next morning, sir. 


So (b)(6) was to remain naked? 
Until clothing was found, yes, sir. 


Did you ever approach the corpsman to see if they might 
have some kind of a surgical scrub or some kind of a 
sheet that could be provided to him? 

Yes, I did, sir. They didn't have any on site. 


You asked them? . 
Yes, sir. 


They didn't have any kind of sheet or blanket or 
anything that could be provided to him; is that correct? 
Yes, sir. 


And you did asked (b)@) and (6) 
Yes, sir. 


Did you ever go and check and see if (b)@) had been 
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returned to his cell? 


No, sir, but I was informed that (b)6) had defecated 
on himself a few more times so -- 


When were you told this and by whom? 
By one of the guards. I don't remember his name, sir. 


What time? 
Later that night, sir. 


Did you go check on (b)(6) 
No, sir. 


Did the guard tell you where(b)(6) was when he 
aefecated on himself this second or third time? 
Yes, sir. 


Where? 
In the outside pen that he was placed by Lance Corporal 
(b)(6) 


So you knew at that point that he had never been 
returned to his cell? 
Correct) ..sir. 


So did you take any steps to see that he was properly 
cleaned at that point and returned to his cell? 

Yes, sir. The guard informed me that they had ordered a 
couple of prisoners to clean him up. 


This was the second time? 
Yes, sir. 


And they said they had him cleaned and returned to his 
cell? 

Not returned to his cell, but left where he was, sir, in 
the outside pen. 


So you knew he was still outside in the dirt naked? 
Yes, sir. 


And what time was this approximately? 
Before midnight, sir. 


Did you at any time because of this additional 


defecation direct that a corpsman go check on him? 
No; ‘S275 
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MJ: Colonel, I'm going to mess your name up. Say it for me 
again. 


MBR [LTCOL QUINONEZ] : Quinonez. 

MJ: Thank you, and I apologize. 
Does that answer your question? 

MBR [LTCOL QUINONEZ]: Yes, sir. 


Questions by tHe members as posed by the military judge continued: 
4 . ° 


Q. (b)(6) was segregated in a cell within the holding 
building; is that correct? 

A. Yes, sir. 

Q. And this is prior to 1600 on the Sth? 

A. Yes, sir. 

4 

Q. Why was he segregated? 

A. Any new incoming prisoners, sir, they're segregated for 
a period until the HET team would come and talk to them. 
This way they would not compare statements with other 
prisoners that were there already. 

Q. He had already been talked to by HET? 

A. On what date is that, sir? 

Q. On the 5th. 1600 on the 5th @)@) was still ina 
cell by himself, correct? 

A. » Ge ‘ 

Q.. The time of the defecation incident? 

A. Yes, sir. 

Q. Why was he still by himself? 

A. I'm not sure why jhe was there by himself, sir. 

Q. You had indicated when you saw(b)(6) -- this was 
about 1600 on the 5th of the defecation incident, that 
it was very hot and he appeared obviously sick; is that 
correct? 

A. Yes, sir. 

Q. And he had essentially diarrhea covering pretty much his 
entire body? 

A. Yes, sir. 
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Q. Is there any reason -- what steps did you take to ensure 
(b)(6) stayed hydrated? 
A. Like I said, sir, at that exact moment I was preoccupied 


with the sheik's security and accommodations. When I 
walked in there, I saw the officers were sort of 
handling that situation, so I -- ag goon as I got 
reports of what was going on and I logged it in the book 
I exited and turned to the sheik, sir. 

O? So you were given some directions to find him clothing 
and you also found out he had an additional defecation 
incident. What steps did you take? 


Ai. I knew that the corpsmen were aware of his defecation 
problems. 


Staff Sergeant, what steps did you take to ensure 

(b)(6) was hy@rated? 

Well, the prisoners were -- I'm sorry. The guards had 
administered, you know, chow and water to the prisoners 
periodically, so that was part of their duties. 


Q And would they have gone out to (b)(6) in this 
holding area where he was laying naked and done that? 

A. Yes, sir. . 

Q Do you know if that was done? 

A I wasn't sure if that was done because I did not witness 
that but -- 


So you never checked? 

-- that was their duty, sir. 

No, sir. 

After you were informed of this additional defecation 


incident, you never checked? 
No, sir. 


Q 

A 

Q. You never checked? 

A 

Q 

A 

MJ: Major Russell, does that answer your question? 
MBR [MAJ RUSSELL]: Yes, sir. 


Questions by the members as posed by the military judge continued: 


Q. When you received word that (b)(6) had been found 
without any vitals, you went out to his location? 
A. Yes, I did, sir. 
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As I understood your testimony, Lance Corporal (b)(6) 
checked his vitals? 
Yes, sir. 


Did you in any way check them? 
Visually checked them, sir. 


What does that mean? 
For movement. 


So you looked and saw he wasn't moving? 
Yes, ‘sir. 
‘ 


Did you ever check to see if he had a pulse or was 
breathing? 
No, sin. 


Did anyone -- did vou or Lance Corporal (ye) in any way 
attempt to revive @)@) 

No, sir. That's when i sent for the corpsman, right 
away. 


So you never tried any CPR or mouth to mouth 
resuscitation? 
No, sir. 


And they were openly checked by #@, and he declared 
that ()@) » was dead? 
Yes, sir. 


Does that answer your question, Lieutenant Colonel 
Buckles? ' 


MBR [LTCOL BUCKLES]:: Yes, sir. 


MJ: 


I again remind the members that the accused is not 
charged in the death of (b)(6) - He's charged with 
the dereliction and the maitreatment, as well as the 
aggravated assault that appear on charge sheets. 


As to the manner and cause of (b)(6) death, as I 
have already indicated, it is not a matter that is 
relevant for our purposes here. You are not to 


speculate on the cause of death and the manner of his 
death and you are not to speculate why that is not being 
presented. I have ruled that it is irrelevant and that 
should be enough. 
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Can all the members understand that and follow that 
instruction? 


Affirmative response from all members. 
Questions by the members as posed by the military judge continued: 


Q. When you Saw ()6) you were concerned that he might 
be dehydrated because of the diarrhea and the heat? 
Yes, sir. 


A 

on If you had a Marine in that condition, what would you 
have done? 

A Ensure that he was hydrated, sir. 

Q Would you have allowed him to be drug out of that 
building by the neck? 


ec; Objection. 
MJ: Overruled. 
WIT: That would not be my first choice, sir. 


Questions by the members as posed by the military judge continued: 


Q. Would you have gone and got a stretcher or some other 
means to move him? 

A. Yes, sir. 

CC: Objection. 

MJ: It's overruled. 


Questions in light of mine? 


Tee I have questions in light of the members’ questions, 
sir. 
MJ: You may continue. 


REDIRECT EXAMINATION 
Questions by the prosecution: 


O. I want to talk about your interaction with the sheik, 
okay? You were talking about that in response to one of 
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the member's questions regarding the reasons why you 
didn't SEE (b)(6) do certain things because of your 


interaction with the 6) Do you remember your 
response to that? 
Yes, sir. 


Okay. You. said the sheik was going to be given special 
accommodations. Do you remember that? 
Yes, sir. 


Did his status change? 
At some point his status changed and we were ordered 
just to put him in general population, sir. 


Do you recall when that happened? 
I'd say within a 24 to 48 hour period, sir. 


Well, 24 to 48 hour period from what point? 
From the time that he entered the facility, sir: 


When did he enter the facility? Do you recall? 
No, sir, not from not looking at the log. I don't 
remember. 


Could we get him handed back Prosecution Exhibit 23? 


The bailiff delivered the exhibit to the witness. 


Questions 


Q. 


MJ: 


Questions 


.) 


A 
Q. 
A 


by the prosecution continued: 

I want to direct your attention to very last page of 
that logbook,,okay? The very last page, all right? I 
am going put it up here on the screen. 


I want to direct your attention to the entry that's made 
030605, 1130. Do you see that? 


Point to that on your screen there. 
by the prosecution continued: 


I am also pointing to it. Do you see that? 
Yes, I do, sir. 


Is the individual named there, is that the sheik? 

I don't recall the individual's name, sir, but from the 
description of column circumstance of capture, I believe 
that is the sheik, sir. 
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MJ: Can you move that column so it is visible? 
TC: I'm sorry, sir. I'm pointing to that column right now. 
Questions by the prosecution continued: 


oF Do you recall --. you said that the sheik had those 
accommodations out in that building where the HET would 
conduct their interviews, right? ' 


A Yes, sir. 

Q Did the sheik stay there overnight? 

A He stayed there at least one night, sir, that I recall. 
0. You think that he stayed there one night? 

A Yes, sir. 

Q When (b)(6) was moved out of the cell that he was 


moved out of, do you know if any prisoners at all went 
into that cell? 


A. I believe the sheik was put in there, sir. 

Q. When? . 

A. When? Like I said, 24 hours or 48 after we acquired the 
sheik, sir. I don't recall an éxact time. 

res That's all I have. Thank you. 

Md: Mr. Higgins? 

cc: Yes, sir. 

MJ: Do you need him to hold on to that exhibit? 

cc: Yes, please. 

MJ: If you are going to talk about it, for my benefit you 
need -- I don't have a copy, so give me a copy. Oh, 
wait a minute, I take it back. I do have a copy. 

For aid of reference on that, you can still pull it up 
on the overhead so everybody can see. 

cc: Yes, sir. 

MJ: Which page. 

Ces I believe it is the last page, sir. 
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Staff Sergeant (b)6) do you see these top three 
entries on this page? 

Yes, sir. 

Could you go over to "Name." Do you see the third name 
down? 


Yes, sir. 
g 


It says (b)(6) 
Yes, sir. 


Do you see the tag number? 
Yes, sir. 


Can you flip back one page? 
(The witness complied.) 


Is the last line of that page the same name, same tag 
number? 
That is correct, sir. 


And do. you see the two names above his on the last page? 
Yes, sir. 


Are those the same two names that are above his on the 
previous page? 
Yes, sir, it seems to be the same name. 


And then date and time on the last page, it says those 
three prisoners -- it has them logged in at 2120, right? 
Yes, sir. 


But you know it was 1900 because you did the log entry 
on the previous page? 
Right, sir. 


And you did that while they were standing right there? 
Correct.;. sir. 


So sometimes things in this logbook and the times in 
which they are entered don't match up to the times in 
which they are happening? 

Yes, sir, sometimes mistakes were made on logging in it. 
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Do you recognize whose writing that is on that last 
page. 


You're talking about the three lined out entries? 
Yes, sir. 


by the defense continued: 


The three lined out entries, do you recognize whose 
writing that Lo? 

No, sir, but I recognize the lines were made by myself 
since I realized that they were doubled entried by 
mistake. 


No further questions on that exhibit, sir. 

Major Francis, do you have any further questions? 

Just on the exhibit, sir. 

I'm sorry. 

by the defense continued: 

After you went and checked on (b)(6) vitals at 
0047, you went and told Major Paulus, correct? 

Yes, sir. 

And vou went and told Major Paulus of the condition of 
(b)(6) 

nat's correct. 

And you said something to the effect that you think he 
might be dead? 

Yes, sir. 

And he gave you an order, "get with the corpsman and 
check on his status"? 

Correct, sir. 

That was his response to the information you gave him, 
wasn't it? 


Yes, sir. 


"Get with a corpsman and check on his status"? 
Yes, sir. 
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In fact, the health of the prisoners was one of the 
priorities of Major Paulus, wasn't it? 


Objection, speculation, sir. 

Mr. Higgins? 

Sir, if he's been given -- if he's had conversations 
with Major Paulus in which he is told to get corpsman 
which he's told that health will be a priority in which 
he's told -- 


Well, let's ask those questions instead of the 
conclusion. 


Members disregard the last question and answer. 
Please continue, Mr. Higgins. 
by the defense continued: 


You had conversations with Major Paulus concerning the 
healthcare of detainees -- 


Objection, hearsay. 

Overruled. 

Yes, sir, I did. 

by the defense continued: 

And he told you to make sure that the prisoners were 
taken care of health wise? 

He made that a priority and he made a lot of good 


changes when he came aboard, sir. 


He told you you were to get a corpsman whenever one was 
needed?: 
Yes, sir. 


And you just said that he made improvements when he came 
on board as the OIC? 
Yes, he did, sir. 


Actually only the OIC for about ten days, correct? 
Correct, sir. 
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But in that ten days he made several improvements, 
didn't he? 
Yes, he did, sir. 


He established showers for the prisoners? 


Objection, relevance. This has nothing to do with 
(b)(6) 
You're getting beyond the scope as well, counsel. 


Sustained. 


May I have a moment, sir? 


The defense counsel conferred. 


CC: 
MJ: 
Cc: 


MJ: 


CC: 
MJ: 


Questions 


PO PO PO PO P O 


Sir, Prosecution Exhibit 22. 
Do you want that handed back to the witness? 
I'm thinking I could probably use the screen, sir. 


All right. Take a look up at your screen to make sure 
you got it centered. 


Good idea, sir. 

Can you back it off a little bit, the zoom? 

by the defense continued: 

Staff Sergeant (b)(6) do you see the 1600, 
June 5th entry on this page? 


Yes, sir. 


Is that your handwriting? 
Yes, sir. 


Does it say "all EPWs fed and watered"? 
Yes, sir. 


Do you see the 1830 entry? 
Yes, sir. 


That is not your writing, is it? 
No, sir. 
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MJ: 


Te: 
MJ: 


cc: 


Whenever the detainees were given chow, they were also 
given water, weren't they? 
Yes, sir. 
Thank you. 
Major Francis, anything else? 
One more thing, sir. 
REDIRECT EXAMINATION 

i 
By the prosecution: 
Staff Sergeant, when you indicated on this log, and I 
will go ahead and put it back up on the screen, 1705 
entry that the military judge asked you about, "EPW was 
properly cleaned and returned to his cell," when it says 
returned to his cell that was incorrect, correct? 
At that moment it was, sir. 
Okay. Because he was not returned to his cell, right? 
There was really no ownership of cells, sir, so the 
outside cell was a cell as good as the indoor one, sir. 
Well, the word says "returned." So returned to what? 
I guess a better choice of words would have been just 
placed in a cell, not returned. 
That's all I have. Thank you. 
Mr. Higgins? , 
Nothing further, sir. 
Any questions from any members? 
Negative response. 
Warning or recall? 
Warning, sir, no recall. 


Mr. Higgins, warning or recall? 


Neither, sir. 
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MU: Staff Sergeant (b)(6) I'm going to excuse you at 
this time. Before I do, I'm going to caution you not to 
discuss your testimony with anyone other than the 
defense counsel, trial counsel or the accused. If 
anyone other than those individuals attempt to discuss 
your testimony, you are to refuse to do so and 
immediately inform Major Francis. All right? 


WIT: Yes, sir. 24 


MJ: You are excused now. I want to thank you very much for 
your testimony. You can go about your normal business. 


The witness withdrew from the courtroom. 


MJ: We will recess the court until 8:00 o'clock tomorrow 
morning. 


The court-martial recessed at 1654, 3 November 2004. 


The Article 39(a) session was called to order at 1659, 
3 November 2004. 


MJ: The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The members are absent. 


Mr. Higgins, I gave you the opportunity in an 802 if you 
wanted to make a record concerning your two objections 
to my questions. Please do so at this time. 


Cc: Yes, sir. 


Sir, respectfully I felt that I would submit to -- sir, 
respectfully I would submit that both questions, the 
manner, the means and the tone in which they were asked 
were not impartial or could be perceived to be not 
impartial towards the accused, that specifically the 
question regarding would you have treated a Marine this 
way I find -- I would submit is highly prejudicial to 
Major Paulus' case. 


And for that reason I objected, and I would also ask you 
to declare a mistrial. 


Md: Your objection continues to be overruled and your motion 
for a mistrial is denied. 
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Anything else? 


CG: No, sir. 

MJ: Major Francis, anything else? 
TC: No, sir. 

Md: The court's in recess. 


The Article 39(a) session recessed at 1700, 3 November 2004. 


: ; [END OF PAGE] 
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The Article 39(a) session was called to order at 0741, 
4 November 2004. 


MJ: 


ACC: 


MJ: 


ACC: 


MJ: 


ACC: 


Md: 


ACC: 


MJ: 


ACC: 


MJ: 


ACC: 


MJ: 


The court will come to order. The record will reflect 
all those present when we recessed are again present. 
The members are absent. Our court reporter this morning 
is Staff Sergeant Wyss, and she has been previously 
sworn. 


I was provided Prosecution Exhibit 53 for 
identification, which is a stipulation of fact. 


Major Paulus, have you read through this stipulation? 

I have, sir. 

Do you understand that like the other stipulation of 
fact we discussed that if I accept this stipulation it 
will be provided to the members and neither you, your 
counsel nor the trial counsel will be able to put on any 
evidence to contradict or try to disprove anything 
contained in the’ stipulation? 


I do understand, sir. 


Do you understand that no one can force you to enter 
into this stipulation? 


Yes, sir. 

And if I accept this and provide it to the members, do 
you understand that they will use it in determining your 
guilt or innocence? 

I do, sir. 

Do you aglee to that use? 


I do. 


Do you agree that everything in here is true and 
correct? 


I do, sir. 


And is it a free and voluntary decision on your part to 
enter into this stipulation? 


746 


ACC: It is, sir. 

Md: Has anyone tried to force you? 

Acc: No, sir’. 

MJ: Defense, do you agree to the stipulation and its use? 

cc: Yes, sir. 

MJ: Ceverament: 

TC: Yes, sir. 

MJ: And it's your intent to provide it to the members in 
hard capy? 

TCs Correct, sir. We have the copies ready. 

MJ¢ Any objection to that, defense? 

CC, No, sir. 

MJ: All right. The stipulation is accepted. 


Prosecution Exhibit 53 will be admitted; the words "for 
identification" deleted, and you may publish it. 


We had an 802 conference this morning, and the defense 
asked that I instruct the members in accordance with a 
proposed preliminary instruction that the members had 
given me. 


And I don't remember, was this marked as an appellate 
exhibit or not? 


cc: It was not, sir. 
MJ: Let's have it marked.as an appellate exhibit. 
Cee Sir, may I have your copy marked? I appear to have 


taken mine out. 


MJ: Yes. We can. There's a couple of pen marks on mine, 
but that should be okay. There was a typo in it. The 
word "be." 

CG: Yes, sir. I fixed the typo by ink on the original, too, 


747 


MJ: 

The court 
MJ: 

TC: 

MJ: 

The trial 


MJ: 


TC: 
Md: 


TC: 


MJ: 


CeCe 


sir. 

Go ahead and have it marked. 

reporter marked the document. 

Major Francis, do you have the original of 53? 
Correct, sir, and I have the original: 51 as well. 
Would you pass those up here to me, please. 
counsel did as directed: 


All right. Government, do you have comments on 
Appellate Exhibit CXL (140)? 


This is the defense proposed instructions, sir? 
Right. 
Yes, sir, I do. 


I believe the instruction you've been giving the members 
is the correct instruction that should be given. I 
don't believe any further instruction should be made 
because one thing that I believe the members can 
consider based on the wav that the case is charged is 
the fact that when (b)6) was laying in that cell 

for -- or laying out there in that pen naked for seven 
hours and doesn't receive medical treatment and then 
dies, that can be considered by the members. So while 
his cause of death is not something that should be 
considered, the fact that he's -- that those events 
happened and then he's dead can be considered because it 
goes directly to the maltreat charge, sir, and the 
dereliction of duty charge. 


That's all I have, sir. 
Defense? 


Sir, you can't get to considering that he's dead without 
cause of death. If they're going -- if the government's 
theory is they can look at the actions from 1700 to 
midnight and then take into consideration that he died 
in part or in conjunction, in conjunction with 
considering the actions of those hours, there's a cutoff 
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between getting from A to B and the cutoff is the ruling 
they cannot consider cause of death. If they can't 
consider cause of death, they can't get to -- they can't 
get from the actions over that course of hours to the 
fact that he is dead. There's a logical breach there. 
And to allow them to do that when no form of homicide 
has been charged would unduly prejudice Major Paulus. 


As the court knows, that's been the basis of -- that has 
been our contention throughout a good period of motions 
in limine. We've done everything we can to protect the 
record from any type of introduction of death, in, 
¢onsideration of the fact that @)@) is dead in 
deciding guilt or innocence on Charges that don't 
include death as an element or necessarily even a 
potential natural consequence. If they did, that's 
negligent homicide, which'hasn't been charged. Ata 
minimum it's negligent homicide, which hasn't been 
charged. So it puts us defending against a charge that 
isn't there, sir. 


The reason why I'm asking for our instruction is based 
on the end of Staff Sergeant (6) testimony 
yesterday. Both the members' questions and the court's 
questions, which we objected to, we have made argument 
on those, we made a mistrial motion on two of those 
objections which was overruled, I'm not re-litigating 
that issue, but normally the curative action after -- if 
the court deems it necessary, the curative action after 
a mistrial motion is usually at times an instruction. 
And the court did instruct during that time frame 
yesterday with #)@6) with the exact same 
instruction the court gave prior to voir dire. 


But the reason why we're asking for our instruction, 
sir, we believe it's a little bit stronger and it 
doesn't make it look like the defense is trying to hide 
anything regarding death, which could be the conclusion 
reached: from the fact that we objected to the court's 
questions. Given the position of authority the court 
sits in and that we were actually objecting to your 
questions, I want to make sure there's been no harm 
placed upon us with that, and it also is tied into this 
particular issue. 


Specifically, sir, I'm referring to the language that it 
would be unfair to the defense and Major Paulus. 
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Quite frankly I'm comparing your proposed language and 
specifically that portion of it with the instruction 
that I gave the members, part of which was that they 
will not speculate or draw any inference adverse to 
either party on the cause or manner of death or why such 
evidence is not presented. It seems to me that that's 
more than adequate. 


The only distinction that I can see between what you've 
proposed, if there is a distinction, and how I've 
instructed them is that you include some language 
specifically that they are not’ to consider his death in 
this case. That to me is somewhat -- the word that 
comes to mind is vague, but it's not particularly -- to 
me it's not particularly helpful because they are aware 
that he is dead., 


What's important is not that he's dead or not but that 
they not speculate or attribute that to the accused. 
And that's what I have in essence told them through the 
instruction that I've given them and in terms of the 
cause and manner of death that they are not to consider 
that. I think I've accomplished that. 


I don't see that your instruction does that better. In 

fact, as I indicated, I think that language they're not 

to consider his death is somewhat -- I don't see that as 
particularly helpful to the members. 


Your Honor, I see the court's point. I will attempt to 
draft another one and raise that because that -- and I 
thank you, the court, for pointing that part of the 
instruction out. There was also another reason why I 
was asking for it, and I see the court's point regarding 
vagueness. 


Just moving here on in forward, to state what I think is 
the obvious, we, the defense, contests the government's 
notion that the members can consider that he died in 
conjunction with the activities over -- from 1700 to 
midnight, that there's a causal relationship, that he's 
dead can be brought up or argued as part of those 
charges, and we will continue to object to those 
matters. 


I don't know if the court wants to take up a motion in 
limine regarding that. I thought we had -- 
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I'm not sure what you're alluding to, Mr. Higgins. 


What I will say is simply because the government hasn't 
charged every possible crime or the most egregious crime 
that results from an individual's action doesn't 
preclude them from actually putting on evidence of it if 
it's otherwise encompassed in the charges that are 
before the court. By way of example, if the accused is 
charged with aggravated assault by using a means likely, 
and the person dies as a result of that assault, simply 
because they've only charged it as an aggravated assault 
through a means likely doesn't mean the government can't 
prove up the circumstances surrounding the assault to 
include the death of the individual. 


Now, I place some fairly severe restrictions on what the 
government can get into in terms of evidence, that is 
any medical evidence based on the autopsy: or the results 
of the autopsy and any findings or anything else. I've 
done that not because of the limitation in the charges 
because based on your theory they wouldn't be able to 
get into that anyway because they haven't charged some 
kind of a negligent homicide or something but I've done 
that because of some mishandling of evidence and the 
failure of members of the government, specifically the 
Armed Forced Institute of Pathology, to corporate with 
the defense expert and because of the mishandling of 
that evidence. I see it as putting the defense at a 
significant disadvantage were we to go forward and I was 
to allow the government to present such evidence, and 
I'm not going to allow that. 


But it's not based on the limitation that flows from the 
nature of the charges. It's a curative action that I've 
taken in order to try to level the playing field so the 
defense is not disadvantaged from the government's 
mishandling of that evidence and from the failure to 
corporate with your expert. 


Sir, there was also a motion regarding the cause of 
death that you granted, that they couldn't discuss the 
cause of death. 


Correct, and that's all part of because you can't get 
into the cause of death unless you can get into the 
autopsy to establish the cause of death. 


Sir, then if you can't get into cause of death you can't 
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create a link between the actions that occurred and the 
fact that he died. 


And I don't know -- I would agree with you -- 


Okay. Yes, sir. 


-- and I don't know that anything that has come out so 
far has attempted to establish that link. And what I 
consider a prophylactic instruction that I gave the 
members was given in order to prevent such a lineage to 
be established. But (b)(6) is dead. 


Yes, sir. 


Part of the charge was that he wasn't provided medical 
treatment. One can argue that when you find an 
individual on the ground without vitals or perhaps some 
medical actions or intervention at that time would be 
appropriate. So the members have asked questions about 
that. 


I will again instruct them before they close that they 
cannot consider the fact that he died or is dead or the 
cause or manner of the death in ‘determining whether the 
accused is guilty of these offenses and I'll certainly 
entertain a specific tailored instruction from the 
defense on how best to word that instruction. 


But I agree with you, but simply saying that they can't 
consider that he's dead I don't consider helpful, nor do 
I see it as possible to somehow keep that factor out of 
this court-martial because he is dead and it's all 
connected with the events surrounding these charges, not 
that the government is going to be allowed to establish 
that the actions of Major Paulus or inactions of Major 
Paulus were the cause of that death. 


Am I being clear there? 

I think so, sir, but just to protect my record by 
sitting down -- and what you said, I don't want to get 
into a lengthy response even if I'm allowed to -- 


Just say what you need to say. 


I don't want to waive any previous objection I've raised 
to any issues you and I just discussed. 
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create a link between the actions that occurred and the 
fact that he died. 


And I don't know -- I would agree with you -- 
Okay. Yes, sir. 


-- and I don't know that anything that has come out so 
far has attempted to establish that link. And what I 
consider a prophylactic instruction that I gave the 
members was given in order to prevent such a lineage to 
be established. But (b)(6) is dead. 


Yes, sir. 


Part of the charge was that he wasn't provided medical 
treatment. One can argue that when you find an 
individual on the ground without vitals or perhaps some 
medical actions or intervention at that time would be 
appropriate. So the members have asked questions about 
that. 


I will again instruct them before they close that they 
cannot consider the fact that he died or is dead or the 
cause or manner of the death in determining whether the 
accused is guilty of these offenses and I'll certainly 
entertain a specific tailored instruction from the 
defense on how best to word that instruction. 


But I agree with you, but simply saying that they can't 
consider that he's dead I don't consider helpful, nor do 
I see it as possible to somehow keep that factor out of 
this court-martial because he is dead and it's all 
connected with the events surrounding these charges, not 
that the government is going to be allowed to establish 
that the actions of Major Paulus or inactions of Major 
Paulus were the cause of that death. 


Am I being clear there? 

I think so, sir, but just to protect my record by 
sitting down -- and what you said, I don't want to get 
into a lengthy response even if I'm allowed to -- 


Just say what you need to say. 


I don't want to waive any previous objection I've raised 
to any issues you and I just discussed. 
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Well, I don't think you have waived any. 
Thank you, sir. 


I just want to make sure that I'm clear on the record 
where I'm going. 


In addition, you know, you made an objection to my 
questions yesterday. The questions I asked were in part 
based on the questions asked by the members and flushing 
out an area that they expressed an interest to know more 
about”, an area that I think is proper for them to, ask 
questions about. That's the reason that I asked the 
question that I did of that witness. 


Yes, sir, and -- 


You objected to not only the question but. the manner in 
which I asked the question. The Staff Sergeant seemed 
to have some difficulty answering questions and 
remembering his answers and the circumstances. So if I 
asked him tough questions, it's because I think the 
members have a right to the answer to those questions 
and they are not in the position to ask them themselves 
and I'm put in a position to ask them for them. I do 
not think that either my manner or the questions were 
improper but necessary in order to provided the 
information to the members that they need in order to 
decide this case. 


Yes, sir. And as we noted yesterday, we respectfully 
disagree because -- 


And I think your objection is in the record. The issue 
is preserved. If there's a conviction, the appellate 
courts will have an opportunity to review it in its 
entirety. 


Yes, sir. And just to note in follow up to that, sir, 
that both government and defense counsel are given an 
opportunity to follow up after the members ask questions 
and the government counsel is extremely experienced and 
would have the ability to follow up in those particular 
areas and flush those out for the members. 


I'm not sure I follow what you are saying. 


I would -- 
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I mean, I understand what you're saying, but I'm not 
sure I understand the relevance of it in our previous 
discussion. 


Yes, sir. I'm requesting that the court give counsel a 
little leeway in flushing out some of the issues that 
the members raise. 


I will -- if either side -- the only limitation I'm 
going to place on you is that it has to be within the 
scope of questions that the members ask. Actually 

it's -- more correctly it's within the scope of the 
answers of the witness because that's the evidence, not 
the question. And I will allow you to do that. When 
you start going beyond that and re-plow different ground 
or plowing different ground, then I'm going to cut you 
off because it is outside the scope. I will give you 
latitude. I think I have given you latitude. 


Yes, sir, I wasn't saying you weren't. I just -- 
But I will continue to do so. 
Yes, sir. 


But when a member asks the question, I don't feel that 
it's particularly useful to limit it in a vacuum. I 
think oftentimes it's necessary to put a front end and a 
back end on that question so that it's in some kind of 
context. 


It also is my opinion that when I see a question like 
that I look at the area or the issue that I think the 
member is trying to get at and I try to ask questions 
that will help plush that out so that it would be. 
helpful to the members in understanding the issues and 
the evidence and what went on so they can make a 
decision that they're being asked to make. All right? 


Yes, sir. 


Your proposed questions to the convening authority, was 
that marked as an appellate exhibit? 


I believe it was, sir. 2 November it would have been 
marked. 


It's been marked as Appellate Exhibit CXLI (141). 


754 


CC: 


MJ: 


Cc: 


MJ: 


MJ: 


TC: 


Do you want to propose these questions, Mr. Higgins, 
that they be presented to the convening authority? 


Yes, sir, with an order from the court to respond. I 
apologize, sir, for the format that they are in. If the 
court will recall, this came up -- 


The format is fine. I don't need an apology. 
Yes, sir. 


I've 'said it off the record, I'll say it on the record, 
I consider the professionalism of both counsel to be 
outstanding and I have no issue with either the effort 
or the tactics or the demeanor or manner of either 
counsel,. You've both displayed exceptional 
professionalism both in terms of courtesy to each other 
and to the court, and I do appreciate it. 


Major Francis, any objections? 


Yes, sir, the government does object to the questions, 
and the reason for that is -- 


In their entirety or specific questions? 
Well, can address the entirety first, sir? 
Either way. 


All. right, sir. 

The entirety, sir, because I provided an affidavit that 
discussed the conversations already that have been made 
in regards to these issues amongst the legal minds so to 
say. So all those issues are the same issues. I don't 
believe there's going to be anything from the convening 
authority that's going to be any different, it's just 
going to be cumulative, because ultimately that is what 
the convening authority was briefed on. 


Now, as far as specific questions, sir, la, first of 
all, I don't think that's a correct statement because 
that's saying the exact same treatment. And what you're 
talking here is the exact same language of the charge. 
The language was the same. The treatment goes to all 
the facts and circumstances underlying what could be the 
evidence to prove up the charge. And all the procedural 
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defects as well. 


The same with 


le, sir. I mean, that's going to get 


into -- that could be a very lengthy response when vou 
consider all the procedural problems in the )@) 


that existed. 


So you specifically object to a and c? 


Correct, sir. 


T think id is a loaded question, sir. 


All right. Any other question’ specifically? 


lg, sir. 


I'm sorry, what?, 


1g. 


case 


Let me ask you, and I'll ask you first, Major Francis, 
and then I'll ask the defense their position. 


Yes, sir. 


The law seems to break the prima facie case down into 
two parts. One is that there was disparity in treatment 


between similarly situated people, 


difference was based on an improper basis, that is 
race, something of that nature, basically 
a protected class, or -- and I think the defense's 
position is that the accused has exercised in this case 
aggressively a constitutionally protected right. 


religion, sex, 


What is the government's position as to whether we 


should even get into these types of questions or the 


and secondly that the 


motive if we haven't gotten beyond that first question 
that there was disparity in treatment. 


Well, sir, I don't believe that these questions should 
be presented to the convening authority because there 
is -- has been no evidence of disparity in treatment 
because they were not similarly situated. As I 


indicated in my brief, 


I broke down all the specifics, 


and also in my affidavit all the specific differences 
between the two cases and why Major Paulus was more 


culpable. 


First of all, 


he had the incident with the accused, 
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one who actually ordered the dragqinag. Number two, he's 
actual OIC. Number three, Major ()@) is dealing with 
the sheik. He's dealing with the sheik in his -- the 
search that's being conducted of the sheik, of his 
transfer of the sheik into where (p)6) was taken out. 
of. Major @@) is never told by g <6 that (b)(6) 
just has a suspicion of a heart attack. Only Major 
Paulus is told that. 


Additionally, Major (b)(6) *, he's only there for a short 
period of time, then he leaves the detention facility 
and dbes not come back until the next day when he_ shows 
up to give -- to take the statements or tell Major 
Paulus let's get some statements, at which time Major 
Paulus gives his own written statement. Major Paulus 
comes back to the detention facility, or at least is 
there as he indicates in his statement, around 2300 and 
he sees (b)(6) laying outside naked and he's told .by 
the guards he's defecated himself again, and yet he does 
nothing. 


And from what we heard yesterday, and I ask you to 
consider Staff Sergeant (6) testimony from 
yesterday -- 


Objection. 
Basis? 


Judge, we have to I believe consider everything as it 
was in place prior to the trial starting because the 
convening authority's decisions would have been made 
prior to the trial starting, to include information that 
has occurred post-trial. 


I agree. I will not consider that. 

All right, sir. 

Going back to what I was saying, sir, so he comes back 
to the detention facility, finds out this information. 
There's no evidence that Maj Ox 6) ever knew that 
information. 

So if you're looking at culpability just on that alone, 


Maj OX (b)6) (sic) is more culpable. He is not 
similarly situated. 
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Major (b)(6) or Major Paulus? 


I'm sorry, Major Paulus is more culpable and the two 
Majors are not similarly situated when you just look at 


the facts. 


And then when vou look at the procedural problems in 


Major (b)(6) 


case, 


which were extensive, and the fact 


that you had these Kastigar issue in a very complex 
case, probably I would say one of the most complex cases 
that's out there right now, with all of the issues of 


the medical evidence, 


the lost larynx or lost -- right, 


initially we had lost larynxes and hyoid bones and ribs 
and DNA evidence and everything else. And here's Major 
Jansen, who is the trial counsel, who is in the dark as 


to all of that. 


And then you have Major (6)() 
witness in both the Sergeant Pittman case and the Major 
Paulus case. Absolutely vital. He was needed for the 
government in that motion that we litigated in the Major 
Paulus case regarding his taking of that written 
statement for Major Paulus. 
case, he was a vital witness because he was integral in 


dealing with the sheik. 


And that alone, 


the Kastigar 


who is a necessary 


In the Sergeant Pittman 


And the defense in both of 
those cases have asked for him and it was granted. 


this prosecutor's opinion as 
that in a much simpler case, 
that I had to do it on, 
that you can do in the law is successfully prosecute a 
And that's on the easy cases, sir. 

This one a highly complex. 


Kastigar issue. 


Thank you, sir. 
Defense. 


Yes, sir. 


that 


problems alone, which in 
someone who has had to do 
which was a bad checks case 
is the most complex thing 


Let's address the propriety of the questions in general 
and then the specific ones. 


address that first? 


Actually do you want to 


It would probably be easier to address what we were just 


talking about, 


sir. 
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Go ahead. 


Sir, the law doesn't -- the Kastigar issues need for a 

witness in another trial is not one to recognize things 
you can' differentiate between two individuals. The law 
talks about similarly situated for the criminal actions 
involved. 


The difficulties in prosecution you're saying is not an 
issue that the convening authority can consider in 
dismissing charges in one case and not in another? 

‘ 


No, sir. I thought the question was were they similarly 
situated. 
Yes, but that -- I mean, if they're -- 


I was going to move -- 


In being similarly situated, do you think that is not 
one of the considerations, the difficulty of 
prosecuting? 


It is, sir, but the raising -- let me start over, sir. 


It's interesting the government notes and lists off 
medical evidence as the big problem with this case. 

That was created by the litigation of the defense in 
this case. That's the problems the government has we 
believe in this case and also in the Major qe case. 
To say that Major Jansen is at a disadvantage, ne really 
isn't, sir, because a request comes in for evidence like 
any defense counsel would do and he goes and looks for 
it, he'll find out he doesn't have it, the witnesses 
will tell him what the problems are and then he'll go 
back and respond to the dense. He'll have his own 
series of litigation on this particular issue. 

And Kastigar problems exist because of the charging 
decisions which the aqovernment made because they wanted 
to give Major (b)(6) immunity. What that says is had 
they chosen to go against Major ()@6) rather than 
Major Paulus and give Major Paulus immunity, then we 
would have been the ones that got the dismissal for the 
Kastigar issue, which comes down to a happenstance as to 
the charging decisions they made post Article 32. I 
believe we've addressed the issue regarding the Article 
32 testimony with the United States versus Bell that was 
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raised in previous litigation. 


Sir, they couldn't be anymore similarly situated. I 
call the court's attention to Major ()@) affidavit. 
He's not talking about being distracted by the sheik in 
this affidavit. He describes the entire dragging 
incident in the affidavit. As far as the defecation 
later in the evening, he states affirmatively that he 
was made aware of that on page 7. So'those factual 
distinctions don't exist. The distinctions in rank, 
he's the senior there. He is the senior officer there. 
And they haven't -- and his charges are dismissed. 


The rank difference, the fact that Major Paulus is the 
OIC would be different if they were switched. We'll 
switch them... We'll make Major Paulus the CO and 
Major ()(6) the XO. Then I think the difference in 
rank, the difference in positional rank, positional 
authority, would distinguish them. 


Specific questions, sir -- just note, sir, before I 
start on specific questions, I requested to interview 
the convening authority and was denied that request. I 
requested to have him as a witness. That was denied, 
that request. The defense is trying -- 


That's not evidence, but do you agree with that Major 
Francis? 


Yes, sir. 

All right. I'11l accept that proffer. 
Thank you, sir. 

I understand the government's -- 


Address first the propriety -- and it's that twofold 
issue that I asked you, is it appropriate to submit the 
questions if I haven't found that there's a despairty in 
the treatment of similarly situated people. Let's 

assume for argument's sake that I find that there's not 
a despair treatment between similarly situated people, 
is it appropriate to press on with these questions 
because doesn't that answer the issue? 


First, sir, I'm ethically bound to say I think the case 
law would say I don't get to ask the questions; however, 
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the court did raise the issue regarding my ability to 
present evidence, and based on the court's -- 


Those are two different things I think, Mr. Higgins. 

One is your ability to present evidence on a motion, and 
I think at this stage of the -- if we were at the 
litigation,of the motion phase, Phase 1 being you 
establishing a prima facie case, I think that you have 
the ability to present evidence and you have presented 
evidence. So has the government. 


But there's a different issue as to if the defense 
failed because I've given you an additional opportunity. 
I've denied the motion, but I've allowed you to present 
some questions or seek evidence that you think is 
necessary to make that prima facie case. But in that 
first phase there's really two question that have to he 
answered. First is there ah indication that we have .two 
similarly situated people that were treated differently. 
And the second question is if so, was it on an improper 
basis. 


We're kind of beyond the evidentiary position here but 
I've given you the opportunity to go back and revisit 
that because to the degree that you've indicated you're 
not ability to present evidence, I don't think that's a 
correct statement of the law. So I wanted to give you 
that opportunity. The evidence that you've indicated 
that you want to present is the testimony or the -- 
possibly the answers to some interrogatories to be 
submitted to the convening authority surrounding his 
decision to dismiss the charges against Major @)@) 


Sir, I made those statements -- 

But we're at a point now where will I entertain this or 
not, actually submit these questions, and if I find that 
there's no disparity in treatment do we even have to get 
to this: point I guess is the issue. And if there's -- 
well, why don't we leave it at that. 

Did you want to take a minute? 

No, sir. 


Okay. 


If you find disparity in treatment, that would end the 
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inquiry. Therefore, what would appear -- based on the 
breakdown the court has given me, what would appear the 
more appropriate question to put to the convening 
authority the questions dealing solely with that first 
phase, that first question, regarding disparagement in 
treatment of the two Majors. I will draft questions 
regarding disparity in treatment to the convening 
authority so that I may offer -- 


Well, first of all, before we can figure out -- we know 
there's different treatment because Major Paulus is 
sitting here and Major (py) is not. 


Disparity in position. 
Are they similarly situated? 
Yes, sir, that's what I meant. 


It seems to that that's what the questions at this point 
need to focus on. So unless we're talking about 
similarly situatéd people, then we don't need to get to 
that second part of what was the basis of the 
discussion. 


Yes, sir. And I can certainly draft questions regarding 
that particular phase for the convening authority. I 


think there's an issue that maybe we -- if the court 
wants to entertain based on litigation is presenting 
questions to the convening authority on that first -- on 


similarly situated, is that something the court is 
inclined to do? 


I'm not sure that it's -- I'm not sure that it's the -- 
that the convening authority's impressions or 
understanding necessarily is evidence and that they are 
in the same spot, that they are similarly situated. It 
seems to me that that's evidence that he should consider 
but it's different evidence to establish many of the 
things that Major Francis has alluded to but put them in 
a different circumstance so they are not similarly 
situated. What the convening authority's belief was, Le 
we decide they are similarly situated, might be relevant 
to that second phase but not to the first phase. 


Yes, sir. 


And if you disagree with me, you're certainly free to 
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argue the point. 


I do disagree, sir, but I -- again, I believe all the 
cases -- and I'm not going back. I believe the case law 
agrees with the court. 


Pardon me?. 


I believe the case law agrees with the court's 
statement. 


All right. 
\ 


But I would still, if given the opportunity, like to put 
questions to the convening authority to offer that as 
evidence. 


Well, at this point you can draft the questions if you'd 
like, I'll look at it, but I've got to tell you I'm 
going to be disincline because I think we have to get to 
that first step, which is are they similarly situated, 
before we get to the second one, which is the basis of 
his decision. And if there's something you want to 
present on that or if you want another day or so to 
consider it, I'll give you that time before we end this 
discussion. 


Can I have just a moment, sir? 


The defense counsel conferred. 


CC: 


MJ: 


Judge, I would just call the court's attention to the 
Argo case, 46 MJ 454, and I believe it's around page 
463. It's'a CAAF case, 1998. 


In deciding that three Lieutenants were differently 
situated for prosecution purposes regarding adultery, 
the convening authority testified in that matter 
regarding his impressions and the reasons why he 
differentiated between the three. And I would ask -- I 
would submit that the same thing should be done in this 
particular case because it's the actions as perceived by 
the convening authority that the court upheld that's 
allowing the distinctions. So I submit that putting 
those questions to the convening authority would be 


proper. 


Okay. We'll move on at this point, but I'll go ahead 
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and look at that, provide to counsel more guidance, if 
you will, at a somewhat later time. Okay? 


Yes, sir, because I think rather than spending the time 
in the middle of trial drafting questions to the 
convening authority, I do have other pressing matters 
regarding questions. 

I understand. . ' 


If the court can, rule on whether it would be proper to 
do that, the defense would appreciate it. 


All right. Are we ready for the -- 


Sir, can we take,just a brief five minute comfort break 
since we've been’ going about an hour? 


All right. The court's in recess. 


The Article 39(a) session recessed at 0825, 4 November 2004. 


The Article 39(a) session was called to order at 0856, 
4 November 2004. 


MJ: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. 


Concerning the defense motion on selective prosecution, 
I've reconsidered my original ruling. That motion is 
again denied, and I'll make the following findings. 


Primarily that the two officers are not similarly 
situated. Both officers are of the same grade. 


Major ()@) is senior in both rank and billet at the 
time. 
Major (b)(6) responsibilities extended well beyond 


the running of the detention facility to include all of 
Camp Whitehorse, the security of Camp Whitehorse, as 
well as all the logistic concerns that go around running 
such a camp. 


Major (b)(6) was present and heard the order given by 
Major Paulus and saw the victim being dragged off the 
area. He did not return to the detention facility that 
day, while the accused had returned and was informed 
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that evening of the additional defecation incidents but 
failed to take any action. 


Major (b)(6) is a Reserve officer while the accused is 
a regular officer, and I make note of that not in terms 
of differentiating between them based on that status but 
I believe that status does reflect a difference in 
experience levels and that that is something properly to 
be considered by a convening authority in deciding how 
to dispose of possible offenses. 


I also take note'of what I believe are significant and 
perhavs insurmountable obstacles in prosecuting 

Maj OY (b)6) given the testimonial immunity and the 
fact tnat ne's testified several times and the 
agifficulties that the government has encountered getting 
over the Kastigar problems. So, as I said, I consider 
those potential insurmountable. 


I also note that the accused had the primary 
responsibility and authority over the camp and the 
conduct of the camp and the treatment of those that were 
detained there. 

If either side desires any additional findings, they may 
submit them to the court and I'll take them under 
consideration. 

Based on that ruling of the lack of differentiation, I 
see no need to submit any additional questions or any 
questions to the convening authority. 

Are we ready to proceed with the members? 

Yes, sir. 


Yes, sir. 


Let's call the members. 


The Article 39(a) session recessed. 


The members entered the courtroom. 


MJ: 


The court will come to order. Be seated everyone. The 
record will reflect all those present when we recessed 
are again present. The members are present. 
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Good morning, gentlemen. I apologize for the lengthy 
delay. Some issues came up this morning unexpectedly 
and I needed to take them up with counsel. 


Again, 1I do apologize and would appreciate your 
understanding and patience in that regard. 


Do all henenbers have your folders back fn good shape? 
It appears so. 

Government? 

Yes, sir. 


At this time, the government would like to publish to 
the members Prosecution Exhibits 51 and 53. 


All right: 

Members, the bailiff is going to hand you a copy of 
those exhibits and I'd ask you to read them over. When 
you have, look up and I'll give you an instruction and 


kind of an explanation of what they are and how you 
should consider them. 


Sir, that was Captain Emerich. He accidentally hit the 
microphone. 


T'1ll take it away from you if you can't play nice. 


It looks like all the members have had a opportunity to 
read the two exhibits. 


Members of the court, counsel for both sides, with the 
consent of the accused, agree to stipulate or agree to 
certain facts and the parties are bound by those facts, 
and they are part of the evidence and you may consider 
those facts along with all the other evidence in the 
case without anything further. 

Do you all understand that? 

Affirmative response from all the members. 

Trial counsel. 


Yes, sir. 
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The government calls Lance Corporal (6) to the 
stand. 
Lance Corporal (b)6) U.S. Marine Corps Reserve, was 


called as a witness by the prosecution, was sworn, and testified 
as follows: 


Questions by the prosecution: 
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DIRECT EXAMINATION 


Please state your full name. 
(b)(6) 


Currently you are a Lance Corporal in the United States 
Marine Corps Reserve? 
Yes, sir. 


Your current unit is 2nd Battalion, 25th Marines? 
Yes, sir. 


How long have you been in the United States Marine Corps 
Reserve? 
Three years, sir. 


Have you ever served a period of active duty? 
Yes, sir. 


And when was that? 
From 8 March of 2003 until 22 August 2003. 


That was during Operation Iraqi Freedom? 
Yes, sir. 


You were called up in March 2003 in Support of that 
operation, correct? 
Yes, sir. 


And your unit at the time was 2/25? 
Yes, sir. 


You deployed with 2/25 for that operation, correct? 
Yes, sir. 


When did you arrive in Iraq? 


I do not remember the exact date, sir. It was the 
beginning of April, sir. 
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Okay. Now -- and this is 2003, correct? 
Yes, sir. 


All right. At some point you ended up at Camp 
Whitehorse? 
Yes, sir. 


And that was near An Nasiriyah, Iraq? 
Yes, sir. 


When did you end up there? 

The same time period when we left Kuwait -- ‘when I 
arrived in Iraq, I went directly to Camp Whitehorse, 
sir, 


What were your duties? 
I was assigned to the EPW,camp and my duties were to 
watch over the enemy prisoners of war. 


Okay. How long did you work at the EPW facility? 
From that time period until somewhere around the middle, 
maybe the end of June 2003. 


Okay. When you worked at the detention facility, what 
was your understanding of your duties? 

To watch over detainees, prisoners of war, whatever that 
entailed. 


Okay. What was your understanding of how you were 
supposed to treat the EPWs? 

Treat them like human beings, feed them, give them 
water, if they needed to use the head they would use the 
head. _ They were treated like human beings, sir. 


Okay. I want to focus your attention -- well, let me 
back up. When you worked at the detention faciiaty; did 
you work in a shift of three individuals? 

Yes, sir. 


And who was typically on your shift? 


Sergeant 6) and Lance Corporal @)@) 

Okay. I want to focus you in on the 5th of June 2003, 
okay? 

Yes, sir. 


Do you recall working a shift on that day at the 
detention facility? 
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On the Sth of June, sir? 


Correct. 
Yes, sir. 


And who were vou working with? 
Sergeant (6) and Lance Corporal (b)6) p BLL. 


Do you recall dealing with a prisoner, that you had there 
by the name Of py(6) 

Yes, I do, sir. 

I'm showing you Prosecution Exhibit 27 on the screen in 
front of you. Do you recognize the individual in that 
photograph? 

Yes, sir. 


Who is that? 
That is (6) sir. 


Please descrihe for us how it was that you first 
observed (b)(6) on the 5th of June. 

When I came back to assume my duties to come onto my 
shift, I had learned that (6) had defecated all 
over himself, and that was my rirst time that I had 
witnessed him when he was in the cell with feces all 
over him. 


Okay. How close were you to him when you observed him? 
I was standing at the entrance to the holding cell and 
he was in the middle of the holding cell. 


So what would you approximate your distance from him at 
the time? 
Fifteen to twenty meters, sir. 


Okay. So that would be 30 feet? 
About that, sir. 


Well, was it farther than the distance from me to you 
right now? 
Yes; Sir. 


Did you get closer to him? 
Yes, sir. 


How close did you get to him on that occasion? 
I actually -- myself and Lance Corporal @)@) 
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actually went into the cell to aSsist (<6) and take 
off his clothes, his robe. 


Okay. Now, before you assisted in that process of 
taking off the robe, what did you see 4), doing? 
Nothing at that point, sir. (b)(6) 

What do you mean by nothina? 

He was -- Lance Corporal ()¢@) had assisted him to 
his feet and that's the most movement up until that 
point that I had seen, sir. 


Well, did you see him before (b)(6) helped him to his 
feet? . ; 
Yes, sir, I saw him, but he was still laying there, sir. 


So he was laying down? 
Yes, sir. 


How was he laying? 
I don't remember exactly how he was laying. I don't 
remember, sir. I believe he was on his side -- 


Okay. 
~- because I believe I could see his back that was 
covered in feces and the back of his legs. 


When you say he was covered in feces, what do you mean? 
Well, all over his robe from the middle of his back to 
the bottom of his feet was -- it was covered in feces. 


How would you describe the feces? 
Runny as if diarrhea,. sir. 


Okay. Was there any on the ground underneath him? 
Yes, sir. 


How? ’ 
In pools or puddles, if you will, sir. 


Okay. Did you hear (6) making any noises? 
I didn't hear any noises, sir. 


Okav. All right. So you have this observation of 

(b)(6) What happens next with (b)(6) 

I believe it was Lance Corporal a6 because he was 
the only one in the cell at that Ph me neiped (b)(6) 

to his feet, helped him stand up. 
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What do you mean helped him stand up? 

Well, I didn't actually witness the whole thing because 
at this point I believe I was doing something else. 1 
was in the other cell looking for gloves or a mask or -- 
at this point -- I wasn't in the actual vicinity at this 
point in time, sir. 


Well, when you say you saw (b)(6) help him stand up, 
I mean what actually did you see? When you use that 
phrase, what did vou see? 

Lance Corporal (6) was in the cell. When I came 
back -- well, before I left he. was helping him. I think 
he had grabbed him underneath the shoulders and sat him 
up, but then I had left and when I had come back 

(b)(6) was standing up. 


Was anyone touching him at that time? 
I don't believe so, sir. 


Okay. Now, at that time -- well, when you first saw 
(b)(6 in the cell is there anybody else in the cell 
with him other than (b)(6) , 

No, sir. 


Where are all the other prisoners? Do you know? 
The other prisoners with in the other holding cell. 


Okay. So you see (b)6) standing. Did you see where 
(b)(6) was in relation CO we) at this point? 
I don't remember, sir. 


Was there anybody else in the room at this time that you 
can remember? 

I believe Major Paulus was in the room at this time, 
sir. 


Okay. This is the same Major Paulus that's sitting here 
in this courtroom? 
Yes, sir. 


All right. Okay. So (bj) is standing. Where in 
the cell is he standing? 
He's standing close to the -- close to one of the walls. 


I don't know how to describe which wall. 
Okay. Let me show you something. 


I'm showing you Prosecution Exhibit 54 for 
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identification. Do you recognize what's depicted there? 
Yes, sir. 


And what is that? 
That's one of the holing cells. 


By looking at it, do you know if it was the one that 
(b)(6) was in or not? 
Yes, sir. 


Was it the one? 
Yes, ir. 


t ‘ ae 
Okay. .Now, that screen in front of you is a touch 
screen. Okay? So when you touch it, it will make 
markings. Okay? 

Yes, sir. 

I want you to mark on that screen where it was you saw 
(b)(6 standing. 

(The witness complied.) 

Okay. The witness has done so with a red mark. 


by the prosecution continued: 


Which way was he facing? 
Towards that closest wall, sir. 


So facing that wall that's there next to the window? 
Yes, sir. 


So that would'be looking to the right as you are viewing 
that photo? 


Yes, sir. 
by the prosecution continued: 
Now -- 


Major Francis, are you going to have him write on that 
anymore? 


I may, sir. 


Bailiff. 
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The bailiff did as directed. 


TC: Now, The military judge just handed you a pen, but when 
you're using that be very careful because those screens 
are -- 

MJ: It's a stylus. 

TC: | Oh, it's a stylus. Okay, sir. 


Questions by the prosecution continued: 
; . ' 


©. Okay. So you see (b)(6) standing where you've marked 
the red on Prosecution Exhibit 54 for identification. 
What is the next thing you observed? 

A. (b)(6) fall face first into the wall and the 
concertina wire.: 


Q. Okay. When you say he fell face first, what do you 
mean? Give us more detail. 

A. He -- in layman's terms, sir? 

Q. Correct. 

A. It looked like he fell asleep and just fell flat 
forward, didn't stop himself. ; 

Q. So passed out? 

A. I wouldn't say passed out -- well, I guess you can use 
that term, sir. That's what it looked like. 

Q. Okay. What was he doing with his arms at the time? 

A. Nothing. 

Q. They were at his sides? 

A. Yes, sir. 

Q. Well, describe for us, if you would, what his legs are 
doing as he's falling forward. 

A. Nothing, sir. 

Q. I mean, are they bending? I mean, is he just falling 
forward like straight falling forward? 

A. Yes, sir. 

Q. Okay. So he's falling. Does he hit the concertina 
wire? 

A. Yes, sir. 
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Other than the concertina wire, did you see him hit 
anything else? 
I saw his head hit the wall, sir. 


Well, how did you know -- 

Well, not so much as I saw it but I heard it. 
You heard it? 

I heard it. 


Did you see his head do anything? 

Well,, his head jerked back a little bit from the impact, 
gir. 2 

Okay. And then what happened after you saw that? 

And then Lance Corporal (p)6) and I went in and 
attempted to pull him out of the wire. 


And when you were attemoting to pull him out of the 
wire, what was (b)(6) ~ doing? 

I believe one of his hands grabbed the wire, but other 
than that he wasn't really doing that much, sir. 


Was he making noise? 
I didn't hear any noise at this time, sir. 


When you're trying to remove him from the wire, was he 
sitting or was he still laying face forward? 
He was still laying down, sir. 


Face forward? 
I believe at this point he had turned to his side. 


Okay. Was he laying on top of the wire or was he in a 
gap. 

I want to say he was in a gap because when he hit the 
wire I'm sure that he must have moved in between -- 


Well, when you remember pulling him out, was he on the 
floor? 
Yes, sir. 


As you and (6) are trying to pul] him ont =- well 
let me back up a minute. When you see (b)(6) fall, 
where are you in the cell at this time? 

Do you want me to -- 


‘ 


Hold on a second, let me change the color. 
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It's green. Okay. That color should be green now. 


And just for the record, when I hit the screen ds a bore 
in the wrong spot so there's the top of an arrow that's 
in the bottom left-hand corner of the screen from when I 
touched it, and the color of the arrow is red. 


Questions by the prosecution continued: 


Oo: So, Lance Corporal (b)(6) please indicate on there 
where you were when you saw it. 

A. (The witness complied.) 

TC: Okay. The witness has done so by making a green circle. 


Questions by the prosecution continued: 


Q. How far is the distance between where you said the red 
was if you had marked where you saw him standing before 
he fell and your green circle that you've marked? 


A. 15 feet maybe, sir. 

Om Were you looking directly at him? 

A. Yes; Sir. 

Q. Okay. All right. So you and (6)@) are trying to 
remove him from the wire. What happens next? 

A. We pull him out of the wire and bring him to the rack 
that was -- I don't believe it's in this picture, but 
it's in the back. 

TC: Okay. Let me change the color again. 


Questions by the prosecution continued: 


Oo: I've changed it to yellow. Please mark where this rack 
was. 

A. (The witness did as directed.) 

es The witness has done so with a yellow x. 


Questions by the prosecution continued: 


Qs What was the purpose of that rack back there? 
A For them to use as a head -- 

Q. Okay. 

A -- as a toilet, sir. 
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Okay. All right. So you said you and (bj) moved 
him back to the rack. How did you do that? 
We carried him, sir. 


Well, did his clothes at all -- was he wearing clothes 
when he fell into the wire? 
Yes, sir. 


Did his clothes get caught in the wire at all? 
I believe they got caught some. They ripped, sir. 


Okay., So you said that you carried him back to the 
yack. How did you carry him? 

A two-man carry), one man in the front underneath the 
arms and another man with his legs. 


Do you 'recall if you were sSareying under the arms or 
under the legs? 

I believe at this point I was carrying him by his legs, 
sir. 


When you were carrying him by the legs, did you get 
defecation on your clothes? 
On my clothes, no, sir. 


On your hands? 
I was wearing gloves at this time, sir. 


So on the gloves? 
Yes, sir. 


What kind of clothes were you wearing? 
I don't remember if they were latex gloves or if they 
were black, gloves, sir. 


How were you dressed at the time? 
My usual, boots and ut's, if you will, sir. 


Did you, have your blouse on? 
No, sir. 


So what time of the day was this? 
1600 I believe, sir. 


All right. Was the sun up at that -- or was the sun -- 


was it cloudy that day? 
No, it was sunny that day, sir. 
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Ox What was your perception of the temperature on that day? 

A. Maybe about 120 degrees, sir. 

Q. Was that hot to you? 

A. That's what it felt like, sir. 

Q. Was it hot to you? 

A. Yes, sir. Everyday was hot, sir. 

Q. Okay. So you and )@) are carrying him. So you're 
actually lifting him off the ground? 

A. Yes, sir. ; 

Q. Where is Major Paulus while you are doing this? Did you 
see him? ; 

A. In the same position he was before. There's not -- 

Q. Just hold on a second. 

A. It's not showing in this exhibit. 

Q. Okay. But was it inside the cell? 

A. Yes, sir. 

Q. All right. So the two of you carry him back to this 
back rack. Do you actually put -him on the rack? 

A. Yes, sir. ; 

Q. And what was the purpose of doing that? 

A. To remove his clothing so that we could -- because, one, 
it was ripped and, two, it had defecation on it so at 
was unsanitary to wear. 

GO Okay. Now, did you hear Major Paulus saving anything 
while you two were dealing with (b)6) 

Well, Major Paulus was the one that said get rid of his 
clothes, he doesn't need them right now, they have 
defecation, they are ripped right now, so get rid of 
them. 

Q. So you have him back on the rack, you're taking off his 
clothes, correct? 

A. Yes, sir. 

Q. What happens next? 

A. I take the clothes, leave the cell and go to the burn 
pit with the clothes. 

Q. Okay. Now at that time when you leave the cell, who is 


777 


> 


PO PO PO BO 


Be EO) ae 


PO FP O FPO F-” 


o = 


in the cell at that time. When you are departing, who 
is in there? Who can you recall being in there? 
Lance Corporal ()@) 


Only him? 

In the cell? 

Right, in the cell? 
Yes, sir. 


How about (b)(6) ? 
Oh, well, (b)(6) 


How about Major! Paulus? 
He was inside the holding cell but not inside the actual 
cell, sir. 


was in there also, sir.’ 


Well, I guess -- just to make sure we have the same 
understanding here, when I say -- 

Inside of that building, Major Paulus, Lance Corporal 
(b)(6) and (6) - were in there, sir. 


All in that building? 
Yes, sir. 


So you depart. What did you do after you left? 
I went to the back to destroy the clothes. 


Okay. Did you actually do that at that time? 
No, I don't believe I did it at that time. 


Why not? 
Because I was' still in the process of dealing with this 
issue. 


All right. So once you -- so where did you actually 
place the clothes? 
I put them inside the burn pit. 


And how far was that from the building? 
Located maybe 20 feet behind the building. 


All right. So you go do that. Do you come back to the 
holding building? 
Yes, sir. 


Why did you come back? 
To help Lance Corporal )@) ; with (66) = 
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Okav. When you come back, do you see Lance Corporal 
(b)(6) and (6) again? 
yes, s1r. 


How is it that you see them? 
I see them at the edge of the concrete about -- 


So it's outside of the holding cell? 
Yes, sir. 


All right. Sir, at this time I'd offer Prosecution 
Exhibit -- well,'!let me back up. 


Sir, do you want me to go through the fair and accurate 
depiction? 


No objection. 

Any objection to the exhibit. 

No objection. 

All right. Let's go ahead and print it. 
counsel did as directed. 


Prosecution Exhibit 54 is admitted; the words "for 
identification" deleted. We'll publish it later. 


Sir, may I clear this now? 

Go ahead. 

by the prosecution continued: 

Lance Corporal (b)6) I'm now showing you -- 
Is there a way you can focus that a little bit? 
Okay, that looks good. 

Is that better? 

Yes, sir, that's good. 

by the prosecution continued: 


Lance Corporal # I'm now showing you Prosecution 
Pp (b)(6) 


779 


Bis 

MJ: 

WIT: 
Questions 


Q. 


TC: 
Questions 


Q. 
A. 


TC: 
Questions 
Q' 


A. 


vw w 


Exhibit 30 for identification. What is it that's 
depicted there? Do you know? 
Camp Whitehorse. 


Is that a fair and accurate depiction of how it was laid 
out as of the 5th of June 2003? 
Yes, sir. 


Is that Camp Whitehorse or the detention facility? 
That's the detention facility in Camp Whitehorse, sir. 


F 
by the prosecution continued: 

. t : 
Now, again. if vou would mark on there where it was that 
you Saw (6) with (6) when you came back 
after throwing the clothes in the burn pit. 


Do you want me to clear that, sir, and have him redo it 
because he's marked with a yellow -- there's a yellow -- 


Why don't you clear it and start it over. 
Yes, sir. 
by the prosecution continued: 


Okay. Go ahead. 
(The witness did as directed.) 


The witness has marked on the diagram with a yellow xX. 
by the prosecution continued: 


Now just so you can describe that for us, what area is 
that that you've marked? 

That is the area in between -- I'm sorry, I don't know 
what you mean, sir. 


Well, I mean, as we're looking at this and you have made 
a yellow mark and it's between the two holding 
buildings. So what's there? What's between those two 
holding buildings, if anything? 

Just a concrete breezeway. 


Okay. So you see(b)(6) with ()6) What do you 
see? 
I see Lance Corporal (b)(6) holding (b)6) about 
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to carry him out to the holding pen. 


Was anyone helping Lance Corporal (6) ? 

No. 

Did you see anybody else in close proximity? 

I saw numerous people, sir, but I couldn't -- 


Who? 
-- tell you who. 


Guards? 
Yes, sir. There was a few people running around doing 
different things, sir. 


Okay. All right. So you see that. What do you do? 
I go over to assist Lance Corporal (b)(6) in helping 
him carry (b)(6) 


And how did you assist? 

Well, I grabbed (b)(6) underneath the shoulders and 
Lance Corporal ()6) grabbed him by his legs and he 
carried him into the holding pen outside. 


Now, is (b)(6) naked at this time? 
Yes, sir. 


Did you see any defecation on his body? 
Yes, sir. 


Where? 
On his back, down his legs. 


And this is the same -- 
I believe he had some coming up his side maybe to the 
front, sir. 


And this is the same diarrhea that you described before? 
Yes, sir. 


Okay. So vou said you grabbed him up under the arms. 
What iS (b)(6) doing? 
Nothing, sir. 


What do you mean nothing? 
Just laying there doing nothing, sir. 


What is he doing with his arms? 
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They're limp at his side, sir. 


What about his legs? 
The same thing, sir. 


You say you had him up under the arms. What is his head 
doing? — 
Just resting against me and then off to the side. 


Resting against where on you? 
On my chest, sir. 


On your chest and off to the side? 
Yes, sir. 


Did it appear to be limp? 
Yes, sir. His whole body appeared limp. 


Did he say anything to you? 
2.4 No, sir. 


Did you hear any noises coming from him? 
I didn't hear anything, sir. 


Okay. Did you actually carry him at that point? 
Yes, sir. 


Where did you carry him to? 
The entrance of the holding pen. 
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Q. Okay. Please mark where you carried him to. 

A. (The witness did as directed.) 

0: Okay. And you have done that with a blue circle, and 
what does that represent? 

A. That's the entrance -- the opening to the holding pen 
where we placed him inside. 

Q. Okay. Was there anybody else in the holding pen at that 
time when you placed him out there? 

A. Inside? 

Q. Right. 

A. No, sir. 
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Where were all the other prisoners? 
They were in the other holding building. 


Do you know where Sergeant (6)(6) | was at that time? 
I couldn't tell you, sir, at this point in time. 


Did you’ see where Major Paulus was at this time? 
The only thing I knew at this time was where Lance 
Corporal 6) and myself were. 


When you sat him out in that -- well, how did you know 
to set him out in the holding pen? Do you recall? 
Well, I was just following the lead of Lance Corporal 
(b)(6) 

Okay. Now, when you set him in the holding pen, do you 
lay him on anything? 

On the ground, sir. 


So just on the bare ground? 
Yes, sir. 


And describe what the ground consisted of. 
Sand. 


And he's still naked at this time? 
Yes, sir. 


So after he's laid down, what is (b)6) doing? 
At this point in time, nothing, sir. 


And what do you mean by nothing? 
Just laying on the ground. 


What's his arms doing? 
Same thing, at his sides. 


How about his legs? 
Out straightforward. 


How about his head? 
Just laying on the ground, sir. 


Looking straight up? 
Yes, sir. 


Where is the sun's position in the sky at this time? 
It would have been up and to the left if I was looking 
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at him. 


Okay. 
Tt would have been at ten o'clock on the clock, ei7 5°. Af 
you were looking -- 


Was he under direct sunlight? 
No, the sun was not directly over him. 


But I mean was there sunlight coming down on him? 
Yes, sir. 


To the best of your recollection, when would the sun 
typically set that time of the year in Iraq? 
I do not remember, sir. I don't have no idea. 


Okay. All right. So (b)®) is laying there. What 
happens next? 

The two prisoners that he came in with went out to clean 
him off. 


Did you have a nickname for these two prisoners? 
We aid; sir; but 1 -don'c---= 


Did you call them the @)@) ? 
Yes, sir. 


Why was that? 
Because they were tall and skinny. 


So what happened with these two (b)(6) ? 
They went out to clean off my 


And what did they use to clean him off? 
I don't know what they used because I was helping two 
other prisoners clean his holding cell. 


His holding cell? 
Yes. 


Okay. So you go back into the holding cell that @ 
was in in order to clean it up? 


Yes, sir. 
What do you see -- I mean, what's there to be cleaned 
up? 


His defecation. 
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Where was the defecation? 
Where he was laying in the middle of the cell. 


Was it in a puddle? 
It was -- well, it was in the middle -- it was pretty 
much every place that he had been in that Geli. sir. 


Was it watery? 
Yes, sir. 


What did the prisoners use to clean that up? 

I don"t remember what type of cleaning solutions they 
actually used, but it wasn't just water in there they 
used, some type of soap or bleach or something, sir. 


So you're helping clean out that cell. What is your 
next memory of b) 
Just laying out in tne noiding pen, Sir. 


What time of the day was this? 
Through the rest of the night, sir. 


Well, how many times did you actually see him during 
that period of time when you Say the rest of the night? 
If I walked by I would witness him laying there. 


Was he still all alone out in the holding pen? 
Yes, sir. 


Was he still naked? 
Yes, sir. 


Was anything put on him to cover him? 
Not when I:saw him, sir. 


Was there anything put over him to protect him from the 
sun? 
I don't believe so, sir. 


Was anything put underneath him to lay on? 
No, Sir. 


So he was still laying on the bare ground? 
Yves; Sir. 


Did you see Major Paulus again after (b)(6) vas 


placed out there? 
Nothing significant that I would remember, sir. 
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Q. Okay. All right. 
MJ: What does that mean? Did you see him after that or not? 
WIT: It's possible that I may have seen him, sir, but I don't 


remember if I had seen him or not. 


Questions by the prosecution continued: 

Q. Now sometime after you're dealing with (b)(6) the 
detention facility was put on alert, right? 

Yes, sir. 


What was that? 

We had a prisoner that was a sheik and ‘there was a 
potential uprising coming and we believed that 100 or so 
of his followers’ would come and try to attack us. 


we) > 


Now, did that attack actually occur? 
No, sir. 


What did you do as a part of being put on alert? 

I was still working in the actual holding facilities, so 
I -- all of us put all our gear on but myself. I stayed 
in the back and watched over the prisoners. 
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How long would you say this alert status lasted? 
I don't know. An hour or two hours. 


I believe it was still daylight when it ended, sir. 


All right. Do you know where this sheik was housed at 
the time, meaning at the detention facility? 

I don't remember, sir, where he actually was at this 
point in time. 


Q 

A 

Q. Was it still daylight when it ended? 
A 

Q 

A 


TC: All right. Can I have just a moment, sir? 
MJ: You may. 


While you're doing that, counsel, I'm going to have the 
court reporter print off that exhibit. 


TC: Yes, sir. And I offer that exhibit into evidence at 
this time. 


Md : All right. 
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The court reporter marked the document. 
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TC: 


Ce: 


That has been marked as Prosecution Exhibit 55. 
Any objection, defense? 
No objection, sir. 


It will be admitted; the words "for identification" 
deleted. We'll publish it later. 


The marking up there is not the right marking if that's 
what the puzzled look: is about. 


It is, sir. I thought Prosecution -- yes, sir. 
t 
Go ahead, please. 
by the prosecution continued: 
All right. Lance Corporal (b)(6) , what do you do in 
your Civilian life? 
I'm a full time student right now, sir. 


Where? 
At Westchester University. 


Have you ever been given testimonial immunity in this 
case? 
No, sir. 


Have you ever,been charged in this case? 
No, sir. 


Have you ever had any deals with the government? 
Deals? No, sir. 


Okay. Thank you. 
Defense. 


Yes, sir. 
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Good morning, Lance Corporal @)@) 
How are you doing, sir? 


It's fair to say these events happened some time ago? 
Over a year and a half -- well, over a year ago, sir. 


And your memory has faded since then? 
Yes, sir. 


I think we talked yesterday, you and I talked yesterday 
in the room? 
Yes, sir. 


And I asked you some questions and you said, you know 
what, sir, everyone has asked me to remember stuff and 
I'm having difficulty, I'm doing the best I can? 

Yes, sir. 


I just want to make sure I get the procedure of what 
happens correct on the Sth. 


You arrived at the detention facility on the 5th and 
learned that Prisoner ()@) has defecated himself? 
Yes, sir. 


You go in to the cell, or at least the door of the 
holding facility, and you see that he's lying in the 
middle of the cell? 

Yes, sir. 


You can't remember whether he's face up or down or on 
his side? 
No, sir. 


The next thing you do is you go to find gloves? 
Yes; 817%. 


And masks? 
Yes, sir. 


You didn't go looking for a stretcher? 
We don't have a stretcher on the site, sir. 
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And after you finish getting the gloves and the mask, 
you come back to the cell? 
Yes, sir. 


You enter the cell and you see (b)(6) is already 
standing? 
Yes, sir. 


You don't know how he got from the ground -- 
I didn't witness the standing, sir. 


And the next thing -- 


4 


Sir, can I step’ just es this corner? 
I'm sonry, what? 

May I step to right here? 

Sure. 

by the defense continued: 


And the next thing you remember is that he goes limp and 
he falls? 
Yes, sir. 


His hands go down by his sides, his legs give out and he 
looks like he's asleep and he falls? 
Yes, sir. 


Okay. Now, on direct you testified that you were 
15 feet from this? 
Yes, sir, I guess so. 


Do you remember giving a deposition down in Garden City 
last summer? 
Yes, sir. ' 


Do you recall at the time of the deposition you said 
that when you witnessed @@) fall forward you were 
10 to 15 yards away? 

I don't know, sir. 


Would seeing that deposition help refresh your 


recollection? 
Possibly. 
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ce? Counsel, I'm on page 15. 
Md: Bailiff, go ahead and hand that to the witness. 


The bailiff did as directed. 
Questions by the defense continued: 


Ox. Lance Corporal (b)(6) I'd like you to read the 
| question -- to yourself I'd like you to read the 
question and answer that I've put the pen lined bracket 
around. Read that to yourself’ and please look up at me 
when you're done. 


A. (The witness did as directed.) 
cc: Bailiff, could you -- 
MJ: That's okay. You can get it go ahead and get it now. 


The bailiff did as directed. 


Questions by the defense continued: 


Q. Do you recall testifying at the deposition that you were 
10 to 15 yards away? 

A. Yes, sir. 

Q. In any event. Lance Corporal (b)(6) was closer to 
Prisoner (b)(6) when he fell than you were? 

A. Yes, sir. 

Q. Much closer? 

A. Yes, sir. 

Q. And you testified on direct when he fell he didn't put 
his hands out, that you saw his head make impact with 
the wall -- actually you heard his head make impact with 
the wall? 

Re Direct would be -- 

Q. I'm sorry, you're right. 

When Major Francis was asking you questions, you 
testified that when he fell, you heard his head hit the 
wall? 

A. Yes, sir. 

On And you saw it jerk a little? 
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Yes, sir. 


You also testified that after this incident you assisted 


Lance Corporal pe) in moving 6) for the 
purpose’ of taking his clothes off? 
Yes, sir. 


In fact. before you did that you helped Lance Corporal 
(b)(6) get him out of the concertina wire? 
yes, sir. 


And you helped move him to that back area? 
Yes, sir. 
And then sometime later you also assist him out in the 
yard, oqutside in moving him back to the rec yard? 

Yes, sir. ' 


And on any of those three occasions did you notice a 
cut -- on each of those -- excuse me. ; 


On none of those three occasions did you notice a cut on 
the forehead of (6) 


I do not remember seeing a cut on his forehead, sir. 


You don't remember seeing any type of egg or swelling on 
his forehead? 


I don't remember, sir. I was more -- my priority was to 
remove his clothes, burn his clothes, help him be 
carried. I wasn't concerned about whether -~ I was 


looking for bumps or bruises or anything, sir. 


After (b)(6) fell, he landed in the concertina wire? 
Yes, sir. 

And you and Lance Corporal (b)@6) had to get him out 
of that wire? 


Yes, sir. ' 


And he wasn't being cooperative, was he? 
No, sir. 


He was acting like he was trying to be lifeless? 
Yes, sir. 


You move him to that back rack, you take off his 


clothing and then you headed out to the burn pit? 
Yes, sir. 
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You didn't actually burn the clothes, you just placed 
them in the burn pit? 
Not at that time, sir. 


And you came back? 
Yes, sir. 


And when vou came back, Lance Corporal (b)é6) already 
had (b)6) outside of the holding pen? 
Yes, sir. 


And that's when you went over to assist? 


Yes, sir. 
And in assisting, you grab the upper -- you remember 
grabbing the upper portion of @<«@) body? 


Yes, sir. 


You couldn't tell whether his head was limp or not 
because it was up against your body? 
Yes, sir -- well -- yes, sir. 


Carried him to the pen? 
Yes, sir. 


And then you went back into the original cell to clean 
up that cell? 
Yes, sir. 


And von know the two prisoners went out and they cleaned 
up (b)(6) 
Yes, sir. 


Do you remember Lance Corporal (b)@6) being inside 
the holding cell WAItk 6) before he's moved? 
Yes, sir. 


You remember that Major Paulus was there? 
Yes, sir. 


You don't remember Major ()(6) being there? 

It was possible that he could have been there, but I 
don't remember where he was or if he was even there, 
sir. 


You don't remember Seraeant (6)6) being there? 


I did see Sergeant (6) but I don't believe he was 
in the cell at that time. 
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You don't remember Staff Sergeant (b)(6) being in 
the cell? 

In the cell? I know he was in the vicinity, but I don't 
believe he was in the cell at that time, sir. 


Do you recall if Staff Sergeant (b)(6) was there 
when you -- after Lance Corporal (6) had 6) 

out in the breezeway? 

Yes, sir. 

And you grabbed )@) upper body? 

Yes, Sir. 

1 ‘ 

Do you’ recall if Staff Sergeant (p)@6) was there 
then? 


I don't, remember who was anywhere at that point in time, 
sir. 


Soon after this you went on alert? 
Yes, sir. 


The guards were called together? 
Yes, sir. 


You were informed to get your Kevlar body armor and 
stand by? 
Yes, sir. 


The rest of the camp went on the berm? 
Yes, sir. 


You stayed guarding the prisoners? 
Yes, sir. 


This was actually your shift to guard the prisoners? 
Yes, sir. 


You remained in your Kevlar for the rest of the day? 
For -- I do not remember how long a time period it was, 
sir. 


Do you remember in your deposition testifying that you 
remained in your Kevlar until you went to bed that 
night? 

I don't remember. 


Would seeing your deposition help refresh your 
recollection? 
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A. Yes, it would, sir. 
The bailiff delivered the document to the witness. 


Questions by the defense continued: 


Q. Just read the bracketed questions and answers to 
yourself and look up at me when you're done. 

A. (The witness did as directed.) 

CC: Bailiff, may I have that back. 


The bailiff did as directed. 
Questions by the defense continued: 


O. And that says you had it on for the reminder of the day 
and you took it off sometime before you went to bed; is 
that correct? 

A. Well, I don't think anywhere in there does it actually 
say what point in time I actually took it Off; ‘six. 


Okay. Does it say you had it on for the remainder of 
the day? 


A. It says it's possible that I could have had it on for 
the remainder of the day. It says I don't know. 

Q. And you had the ability to see (b)(6) at points 
throughout the rest of the day? 

A. Yes; -Si2. 

Q. And you saw him rolling -- at different times he'd 
rolled back from one side to the other side? 

A. Yes, sir. 

Os He did that about every half hour? 

A. Roughly, sir. 

Q. And when you're observing him doing these things, this 
is when you are still on duty? 

A. I believe I was still on duty at this point in time, 
sir. 

O:. Did you also see him doing that after you got off duty? 

A. When I got off duty I usually tend to stay away from the 


holding facility because it wasn't my time or place to 
be there, so I was usually in the troop building, sir. 
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So your observations of (6) that they would have 
ended at 2000? 
Yes, sir. 


While you were a guard at the detention facility you saw 
EPW's get medical treatment? 
Yes, sir. 


A few had to be brought to the hospital? 
Yes, sir. 


Usual'ly what happens they would be seen by the medical 
staff you had there at Camp Whitehorse? 
Yes, sir. 


And that was two corpsmen? 


Yes, sir. 
HM3 (b)(6) and HM2 (6) 
Yes, Sir. 


And they would determine the type and level of treatment 
necessitated? 
Yes, sir. 


There were no mattresses to give to the prisoners? 
We didn't even have mattresses, sir. 


May I have a moment, sir? 

You may. 

Sorry, sir. 

by the defense continued: 

(b)(6) was not the only prisoner you had seen put 
into that rec yard naked, is he, during the time you 
were a guard at Camp Whitehorse? 

I can't remember if any other prisoner had been put in 
that holding pen naked, sir. 

Do you understand I'm not just talking about the Sth of 
June? 


Yes, sir. 


Do you remember being asked the question, "was 
(b)6) -- well, let me ask you this. How many 
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prisoners when you were there were left outside naked?" 


In answering, "I don't know, a couple." Further down -- 
do you remember that question and answer at your 
deposition? 


I don't remember, but' if that's in my deposition then I 
must have said that. 


Do you remember being asked the question, "And can you 
recall a situation when they were outside naked?" In 
answering, "Two of them I remember specifically. 

They -- I know the reason why they came in. I don't 
know why they were naked." You were asked, "The reason 
they came in, they had thrown a grenade into an Army 
HMMWV." Do you remember those? 

Yes, I do, sir. 


Do you remember those two prisoners being left out in 
the rec pen naked? 
In a different pen, sir. 


Which pen were they left naked in? 
In the in-processing pen, sir. 


Prosecution Exhibit 55 is still on. 

Can you go ahead and clear that? 

Yes, sir. Do I push clear all. 

I can clear it for him, sir. 

Do you want to go ahead and have it marked now? 

Yes, sir, I would like -- should I have this marked? 
We'll have it marked after we print it. 

Yes, sir. 

by the defense continued: 


Do you recognize the diagram in front of you? 
Yes, I do, sir. 


It's the same diagram. Let's just cut to the chase. 


Yes, sir. 
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Go ahead and mark on there where you saw the two 
prisoners left naked. 


The witness did as directed. 


MJ: 
WIT: 
Md: 
CC 
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Tc: 
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cc: 
Questions 


Q. 


A. 


a think you put a 12 in blue. 

I meant to put a 1 anda 2, sir. 
Please continue. 

Yes, ‘sir. 


Can you see, Major Francis? You seem to be bobbing your 
head around. 


( 
I can see both, sir. I'm'just -- as you speak, sir, I 
just move this way and as he speaks I -- 


Okay. I'm sorry. Go ahead. 
That's all I have, sir. 
At this time we would offer -- 


Let's go ahead and print it off and we'll have the court 
reporter mark it. 


Any objection to the exhibit, Major Francis? 

No, sir. 

That's Defense Exhibit C; the words "for identification" 
will be deleted, and we'll publish it at the appropriate 
time. 

Any other questions of the witness? 


Yes, sir, briefly. 


by the defense continued: 


Lance Corporal (b)(6) you don't know why those two 
prisoners were placed naked in that in-processing pen, 
do you? 


No, I don't, sir. 


And you're not sure when during the time you were there 
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it occurred? 
No, sir. 


It could have been prior to Major Paulus becoming the 
OIC; right? 
Yes, sir. 
Thank you. 
Any other questions? 
No, sir. 
Government? 
Yes, sir. Thank, you. 
This was Defense Exhibit C, sir? 
Yes. 
REDIRECT EXAMINATION 


by the prosecution: 


I'm going to refer you back to Defense Exhibit C. It's 
still up on the screen. 


The in-processing pen, what was their purpose? 
To hold prisoners until they could be searched and 
processed into the actual holding cells. 


Now, when a prisoner was being searched they were 
actually strip searched, right? 
Yes, sir. 


All their clothes were taken off, correct? 
Yes, sir. 


Because you were checking for weapons, contraband and 
that type of thing, correct? 
Yes, sir. 


So did it seem unusual to you at the time that they were 
in the in-processing pen naked, those two prisoners? 
Well, I did think it was unusual, sir. It was a very 
rare case. 
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Okay. Was this done during the in-processing phrase? 
I would say yes. 


Okay. 
It was Still within their first day I believe, sir. 


Okay. Now, Mr. Higgins referred to -- well, let me back 
up. Let's follow on that, what I was just talking 
about. 


How many prisoners during the months that you were there 
did you ever see naked inside one of the holding | 
buildings? 

I would say zero, oe 


How many prisoners did you see naked all alone laying on 
the ground out in.the holding pen? 
Just one, sir. 


And who was that one? 
(b)(6) Sir. He was the only prisoner who had 
detecated on himself there, sir. 


All right. Well, let's talk about that for just a 
moment . 


Now, between -- you said you were on shift from 1600 to 
2000, right? 
Yes, sir. 


On the Sth of June, correct? 
Yes, sir. ; 


And during:that time, did you see (6)(6) eat 


anything? 

The same day of the defecation, sir? 
Right ‘ t 

No, sir’. 


Did you see him drink anything? 
I didn't actually witness him drinking anything, sir. 


Okay. Now, when you were at Camp Whitehorse, did you 
ever suffer from diarrhea? 
Yes, sir. 


Did you receive treatment for it? 
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Yes, I did, sir. I had a very severe case of it though, 
al ee 


Okay. And what type of treatment did you get? 
I went over to the BAS and I received an IV, sir. 


And which BAS are we talking about? 

The Aid Station located on Camp Whitehorse, sir. 
All riaht. Is this the same Aid Station where (6) 
and (b)6) were working out of? 

Yes, sir. 


Mr. Higgins talked to you about your memory and he 
talked to you about -- was talking about how because of 
the length of time there might be some details that you 
forgot. Do you remember those questions? 

Yes, sir. 


Do you recall giving a statement to NCIS on June 13th, 
2003? 


I have no idea if that was the date that I gave the 
statement, sir. 


Okay. But do you remember giving a statement to NCIS 
somewhat close in time to the events that you observed 
regarding (b)(6) 

I know I gave a statement in Kuwait. 

How long has it been since you've reviewed that 
statement? 

Months, sir. 

Months? Okay. Well, can you recall whether in that 
statement you describe the incident with @@) 

falling? 

Objection, hearsay. 

Overruled. 


by the prosecution continued: 


Falling into the concertina wire? 
I'm sorry, sir, could you repeat that question? 


Can you recall whether in that statement you mentioned 
the incident where you Saw (p)(6) falling into the 
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MJ: 


concertina wire? 
I have no idea, sir. 


Would anything refresh your recollection? 
Maybe my statement, sir. 


Bailiff. Show it to the defense counsel first, please. 


The bailiff did as directed. 


Questions by the prosecution continued: 
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Will you please look at the second page -- well, first 
of all; is that your statement? 
Yes, sir. 


That you gave NCIS? 
Yes, sir. 


Look at the second page and just read to yourself right 
there in the middle portion of the page. 
(The witness did as directed.) Yes, sir. 


Okay.. Is your memory refreshed? 
Yes, sir. 


Okay. Did you describe the same incident -- 
Hold on a minute. 


Go ahead and return it to trial counsel. 


The bailiff did-as directed. 


ra) 
Questions by the prosecution continued: 


Q. 


A. 


he) 


Did vou describe in that statement the same incident of 


(b)(6) falling into the wire just like you described 
it to us? ; 

Yes, sir. 

You said that you believed that (b)@6) was suffering 


from diarrhea at the time that you're dealing with him? 
I would be led to believe that due to the fact of the 
substance of his feces. 


And you thought he was sick at that time? 
Well, if he had diarrhea obviously he wasn't too well, 
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sir. 
TC: Okay. Thank you. 
MJ: Any other questions, Major Francis? 
TC: No, sir, that's all I have, sir. 
MJ: © Mr. Higgins. 
Ce: Yes, sir. 


‘ 


RECROSS - EXAMINATION 


Questions by the defense: 


On Do you recall in’ your statement to NCIS stating that 
during the time on June 5 that you and Lance Corporal 
(b)(6) are moving and dealing with@)e) he was 
not cooperating at all? 

A Yes, sir. 

Q And when you talked about the two people that were put 
in the in-processing in Defense Exhibit C -- 

A. Yes, sir. 

Q -~- you said it was within their first day that they were 
put out there? 

A To be honest with you, sir, I believe that but I don't 


know it as fact, sir. 


GO: But it wasn't during the strip search period? 
A. No, sir. 
Q 
A 


That's why it was unusual? 
Yes, sir. 


GCs No further questions. 

Md: Major Francis, anything else? 

1s No, sir. 

CC? Sir, may I take a sip of water out of a water bottle 


that I have with me? 


MJ: Sure. 
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Lance Corporal (b)(6) when you were upon duty and 
(b)(6) was laying out in that recreation or the 
holding pen they call it at the top of the exhibit, you 
said you observed him about every half an hour? 
Roughly, sir. 


Did he appear to have any water with him? 

I don"t remember, sir. I don't know if he did or not, 
gir. 

Did you ever take him any? 

I had other responsibilities at that time. I believe 
there was another guard watching @ @) at this point 
in time, sir. 


Did you ever take him any? 


No, sir. 

When you helped (b)(6) carry him out to that pen and 
vou left him there, did you walk any water or see 

(b)(6) walk any water bottle out to him? 


i aia not, sir, because I went back into the holding 
build to clean it up, and I don't know if Lance Corporal 
(b)(6) did or not. 


These two fellows you talked about that were naked in 
the in-processing pen, you don't know why they were 
naked. Is that a correct statement? 

Yes, sir. 


Do you know what I mean by the term "ambulatory?" Were 
they up walking around? 

Yes, sir. 

Did they seem to be suffering from any illness at the 
time? 

Illnesses, no, sir. 

Do you know how long they were left in that pen, that 
in-processing pen? 

I don't have no idea, sir. 


Is it fair to say this is a fairly vague memory you have 
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of these two individuals? 


A. Yes, sir. 

0. And at the time you knew little of what was happening 
with them? 

A. Yes, sir. 

MJ: Questions in light of mine, Major Francis? 

TC: No, sir. 

MJ: Mr. Higgins? 


RECROSS - EXAMINATION 


a 


Questions by the defense: 


, 


Q. Were you ever given an order not to bring (6)(6) ) 
water in in the rec yard? 

A. No, sir. 

O- Did anyone ever come up to you and say they had been 
given an order not to give @@ » water? 

A. No, sir. That order would never pe given, sir. 

Md: Any other questions, Major Francis? 

TC Yes, sir. 


REDIRECT EXAMINATION 
Questions by the prosecution: 


Q. Did you know why (b)(6) » waS a prisoner at the 
detention facility and you're dealing with him? 


A. Yes, sir. 

Q. Why? What were you told? 

Pes He was in the possession of a rifle that belonged to the 
507th Maintenance Platoon. 

On What was the significance of the 507th Maintenance 
Platoon? 

A. It's the same platoon that Jessica Lynch had come from, 
Sit. 
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The court- 


And you knew that at the time? 
Yes, sir. 


Mr. Higgins? 


RECROSS - EXAMINATION 


by the defense: 

You'd had other prisoners come through the detention 

facility that had been involved in that ambush, hadn't 

you? ' 

Yes, sir. 

Thank you. 
4 

I have no other questions: 


Does any other member have a question? Several. 


Let's go ahead and take a ten minute recess while 
counsel are considering those. 


The court's in recess. 


martial recessed at 1020, 4 November 2004. 


The Article 39(a) session was called to order at 1041, 
4 November 2004. 


MJ: 


TC: 


The court will come to order. The record will reflect 
all those present when the court recessed are again 
present. I'm not sure why everybody stood up, but 
please be seated. The members are absent. 


All right. Appellate Exhibit CXLVI (146) is a question 
from one of the members wanting the opening statement -- 
the transcript from the opening statement of counsel to 
be provided to him sq he could review it. It would be 
my intent after conferring with the counsel during an 
802 to inform them that that is not available and just 
leave it at that. 


Any objection to that from either side? 


No, sir. 
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No, sir. 


Appellate Exhibit CXLIII (143) is a question concernina 
the date of the deposition that Lance Corporal (p)@) 

took, and the parties’ have agreed that it's 6 June 2004, 
and I intend just to inform the members of that date. 


Any objection to that? 
No objection, sir. 
{ 


No, sir. 


And there's no objection to the other questions; is that 
correct? 


Correct. 
Yes, sir. 


That would be Appellate Exhibits CXLII (142), CXLIV 
(144) and CXLV (145). 


Mr. Higgins, you indicated you did have another issue 
you wanted to take up at a 39(a). 


Yes, sir. 


Sir, I object to the judge's questions. I did not 
object to them at the time so as not to highlight or 
have myself overruled objecting to the court in front of 
the members. Again I -- 


The basis? 
I'm sorry, sir? 
The basis? 


The basis, sir, is again I feel that the members may 
find that the demeanor of those was more helpful to -- 
the demeanor and the answers that were given more 
helpful to the government than to the defense. Major 
Francis knew the issues that have been raised with the 
two individuals in the in-processing pen, did not ask 
any additional questions about it. 


I'd submit the record on that particular issue after 
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Your Honor's questions is much less favorable to the 
defense than it was prior to Your Honor's questions. 
Also becoming fearful that the amount of questioning 
being done regarding water is adding an additional cause 
for either dereliction of duty or maltreatment not 
contained in the bill of particulars. 


And I'd just request that the court in asking questions 
do it in an open manner and attempt a more impartial 
manner in doing so. 


Well," let me say first of all the fact that the answers 
to the questions might be adverse to the defense is 
perhaps regrettable from the defense's standpoint but is 
not a basis for not asking the question. The purpose of 
the quastion is to clarify the information that's before 
the court so the Court can decide the issues they're 


being asked to decide. 


Part of that bill of particulars has to do with leaving 
(b)(6) laying in this holding pen for ten hours on 
the bare ground in the heat while he was ill and not 
providing adequate medical treatment and that he was not 
provided water while he was laying out there for that 
period of time seems to me to be encompassed within that 
and also seems to me to be an issue with which the 
members would have an interest in. 


The question from one of the members, Appellate 
Exhibit CXLV (145), was there water or food given to 
(b)(6) while he was in the holding pen. So I think 
that I anticipated the interest of the members is 
indicative of the fact that it is an important issue 
that requires clarification. 


I also believe that my questions are open ended and are 
not necessarily leading in trying to attempt to push a 
particular witness into a particular answer that's 
helpful: for one side.or the other, but simply intended 
to clarify the issues, and I see that as part of my 
role. 


And I'm always sensitive to whether or not my questions 
would be such that they are worded to assist one side or 
the other and I attempt to make sure that they are not. 


Anything else? 
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CGz I'd request the court to then wait for your questions 
until after the members have asked theirs, sir. It is 
also possible you could have sparked the water issue 
this time, sir. 


MJ: Possible but, again, I think it's an obvious question 
given it's 120 degrees, the man has had massive diarrhea 
that's described as puddles that he's laying in and he's 
laying out in the sun in that 120-degree heat for an 
extended period of time, by this witness' account at 
least four hours, I think it's an obvious question that 
needs to be asked and answered. 


Anything else? 


EC: No, sir. 

MJ: Major Francis,. anything else? 
TCs No, sir. 

Md: Are we ready for'the members? 
cc: Yes, sir. 

MJ: Bring the members, please. 


The Article 39(a) session recessed. 
The members entered the courtroom. 


MJ: The court will come to order. Be seated everyone. The 
record will reflect all those present when the court 
recessed are again present. The members are present. 


Two things before we bring Lance Corporal (#)@) ‘back. 


One of the members asked about a transcript of the -- on 
the opening statements. That's not available and will 
not be made available to the members. 


I will note that counsel will be given an Speer ty foo 


prior to your closing to make arguments to and, 
again, in an effort for them to assist the members in 
understanding the evidence, how to apply the law to that 
evidence to assist you in your deliberations. 


The other question requested information concerning the 
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date of the deposition that Lance Corporal (b)@6) took . 
That deposition was taken on the 6th of June 2004. 


Let's go ahead and recall Lance Corporal ()@) 
please. 


The witness entered the courtroom and resume his seat on the 
witness stand. 


EXAMINATION BY THE COURT 


Questions by the members as posed by the military judge: 
; 


Q. Lance Corporal (b)) I want to go back to the date 
that you observed ()@) and this defecation 
incident. All right? 

A. Yes, sir. . 

Q. As I understand your testimony, at one point ()@) 

' was placed on a rack and his clothes were taken off? 

A. Yes, sir. 

Q. And did you assist in that? 

Ks Yes, sir. 

Q. Once his clothes were removed, what did you do? 

A. I took his clothes to the burn pit, sir. 

Q. When you returned from the burn pit, when did you see 
(b)(6) -- excuse me, where did you see him at? 

A. I saw him at the end of the concrete breezeway in the 


entrance to the holding pen. 
MJ: Major Francis, could you clear that screen? 
The trial counsel did as directed. 


Questions by the members as posed by the military judge continued: 


Q. Take that stylus and just place an X where you saw him. 
A. (The witness did as directed.) 
MJ: The witness put a blue X on the screen. 


Questions by the members as posed by the military judge continued: 


Q. What was -- was Lance Corporal ()@6) with him at 
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that time? 
Yes, sir. 


What was Lance Corporal (b)@) doing with (6)6) 
He was dragging him, Sir. 


What part of (b)@6) did. lance Corporal (b)(6) have 
a hold of while he drug ()@) 

I don't remember, sir. I know he hada hold of him but 
I don't exactly remember where he was holding him, sir. 


Do you recall whether he was at the head of ‘(b)(6) 
body or at the feet? 
He was at the head, at the upper part of his body, sir. 


And you said that he was dragging him. Can you describe 
how he was dragging him? Was it a smooth pull? Was it 
a jerking motion? 

It was a smooth pull, sir. 


Avproximately how many feet did you see him drag 

(b)(6) 

Not that many. As soon as I saw it, I rushed over to 
assist, sir. 


You indicated you picked up 6) head en, in 
other words his head and shoulders? 
Yes, sir. 


How did Lance Corporal (p)@) get from (b)6) 

head to his feet? 

Well, I saw that he was tired from carrying because 

(b)(6) weighed quite a bit, more than -- I believe it 
was more than Lance Corporal @)@) 


Would you describe @)@) as a large man? 
Yes, sir. 


And you believed that Lance Corporal (b)6) was 
tired? 
Yes, sir. 


And so you did what? 

I told him to switch places with me, that I would grab 
his upper body and he could grab the lower and that we 
could -- that we would carry him into the pen because he 
had informed me that's where we were going. 
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So then you assisted him carrying him into the pen? 
Yes, sir. 


Colonel Buckles, does that answer your question? 


MBR [LTCOL BUCKLES]: Yes, sir. 


Questions by the members as posed by the military judge continued: 


Q. 


A. 


PO 


Prior to vour leaving the holding building to go burn 
(b)(6) clothes, did you ever hear Major Paulus give 
any Order with respect to what to do with @@) 

No, sir. 

Do vou know why -- from your own personnel acknowledge 
why (b)(6) was being taken to that holding pen or 
recreational pen? 

So that we could clean him off as well as.clean out the 
cell, sir. 


Did you hear anybody order that he be moved out there? 
I didn't hear it myself, sir. 


All right. Does that answer your question, Major 
Russell? 


MBR [MAJ RUSSELL]: Yes, sir. 


Md: 


Questions 


If the members -- other questions occur to you while I'm 
asking these or in light of these questions, just go 
ahead and write them down. I'll ask for any other 
questions when I get down with the questions I have in 
front of me. And if I don't, for some reason forget to, 
just raise: your hand and give me a heads up that you do 
have some additional questions. 


by the members as posed by the military judge continued: 
After you placed (b)(6) in that holding pen, what, if 
anything, did you do? 

I went back into the holding building with two other 
prisoners to clean. 


And that was the clean up the floor? 
Yes, sir. 


Did you ever see Major Paulus go out to the holding pen 
and observe q@)@) 
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I don't remember, sir. 


Later on in your shift -- I believe you said you were on 
duty till 2000? 
Yes, sir. 


And at any time during that shift, did you see Major 
Paulus go out and check on @@) 
I don't remember, sir. 


You indicated that you were billeted in the troop 
building; is that correct? 
Yes, sir. 


Any time during that evening did you see Major Paulus 'go 
check on (b)(6) 

I don't remember, sir. I don't have any recollection of 
that, sir. 


Did you ever, while you were on duty or subsequent, see 
anybody go check ON (6 

I know that there was a guara watching him. I don't 
remember who exactly it was, sir. 


Would it have been either you, Lance Corporal (b)(6) 
or Sergeant @)@6) 
It would have been up until the time when -- 


2000? 

-- we got put on alert, sir, because at that point in 
time different Marines went different places as far as 
going to the berm or going on the roof, so I don't 
remember exactly who was there, sir. 


After you were secured from the alert, it would have 
heen vou Sergeant (p)6) and Lance Corporal 

(b)(6) on duty? 

Yes, sir. 


So it would have been one of the three of you? 
Yes, sir. 


And you've indicated that it was not you; is that 
correct: 
No, sir. 


No, at's not Correct or no, 1t 18 correct? 
That is correct, sir. 
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Did you ever give water or food to (b)(6) while he 
was in that holding pen? 
I don't think so, sir. My best memory, no, Sir. 


Did you ever see anybody give him food or water? 
I never witnessed it, sir. 


Did you ever see a bottle of water in the holding pen 
with him? 


I don't remember, sir. I would -- my best guess -- 

I don''t want you to guess? 

Well, then, I -- no, sir. 

You talked about ©) falling into the concertina 


wire and into the wall. Do you remember that? 
Yes, sir. 


Did you ever see -- when ©) ' fell, did you see him 
attempt to break his fall with his hands? 
No, sir. 


Did you actually see his head hit the wall? 

I saw.the jerking back of his head, I didn't see the 
actual impact of his forehead hitting the wall, and I 
also heard the thud. 


Once he hit the wall, what did his body do? 
It just remained limp, sir. 


Did he continue on to the ground? 

Yes, sir. He,hit the wire, I think the wire caught him 
for a-second, and then his weight pushed him to the 
ground, sir. 


Did he remain in a face forward position? You indicated 
that you had to get him out of the wire. 
Yes, sir. , 


How was he positioned when you went to get him out of 
the wire? 
He was still perpendicular to the wall, sir. 


Laying face forward? 
Yes, sir. 


Did you turn him in any way? Let me ask a different 
question. Please describe how you got him out of the 
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wire. : 

We basically picked him -- tore his clothes that were 
caught on the wire and picked him and pulled him out of 
the wire, straight up and out, sir. 


What happened with his body once you got him out of the 
wire? What did you do with him? 

We turned him over and then carried him to the rack in 
the back of the cell, sir. 


And that would have been you and Lance Corporal 


(b)(6) ; 
Yes, sir. 


At any time during the remainder of your shift, and I' 
believe you indicated it got over at 2000, did you go 
physically check’ on (6) 

I physically witnessed him but didn't physically check 
up on him. 


You saw him in the pen but you didn't actually go into 
the pen to see how he was doing? 
No, sir. 


Did you see anybody else go into the pen and check on 
him? , 
I know the docs were there. 


This was when he was initially placed in the pen? 
Yes, sir. 


After he was initially placed in there between -- that 
was roughly what, 1600 to 2000, after the docs had 
checked on him and he had been cleaned, did anybody go 
in and check on him that you saw? 

That I saw, no, sir. 


Was there anything that prevented you from going in and 
checking on him? 
I was busy watching my cell, sir. 


So you were assigned to watch the other detainees or 
prisoners? 
Yes, sir. 


How many of them were there? 
I have no idea how many there were at that time, sir. 
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Do you have an estimate? 
Eighteen to 20 maybe, sir. That's what it usually was 
on any given day, sir. 


. Did you' receive any order or hear any order given that 


no one was to check on @y6) 
No, sir. 


So other than you being busy with these prisoners, there 
was nothing to prevent you or one of the other guards to 
check on (b)(6) Is that a correct statement? 

Yes, $ir. 

‘ 


Does that answer your question? 


MBR [LTCOL QUINONEZ]: Yes, sir. 


. 


MJ: 


The court 
Questions 


Q. 


A. 


Q. 


And I think, Major Rouse, you had an additional 
question. 


Are there any other questions from any of the members? 
reporter marked the member's question. 

by the members as posed by the military judge continued: 
I want to go back to when you got back from dropping the 
clothes in the burn pit and you encountered Lance 
Corporal (b)@) carrying <6) 


Yes, sir. 


you indicated,you offered to assist him, and by that 


relieve him at the head of q)¢@) body while he got 
the feet, correct? 

Yes, sir. 

Did Lance Corporal (b)@) make any objection to that? 


No, sir. f 


Did he indicate that he'd been given any particular 
instructions or order from anybody, to include Major 
Paulus, that he had to do it ina certain way? 

No, sir. 


Was it vour understanding his task was just to get 


(b)(6) out to that holding pen? 
Yes, sir. 
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Does that answer your question? 


MBR [MAJ ROUSE]: It does, sir. 


MJ: 


TC: 


Md: 


cc: 


Any other questions from any member? 
It appears not. 


Major Francis, questions in light of. those? 


Mr. Higgins. 
I do, sir. 


I'm going to ask'the bailiff to hand the deposition to 
Lance Corporal . (b)(6) 


The bailiff did as directed. 


RECROSS - EXAMINATION 


Questions by the defense: 


Q. 


DO RP Oo D 


CC: 


Lance Corporal (b)(6) you'll find your deposition on 
page 17 as highlighted, questions and answers that go 
from 17 on to 18. Would you please read those to 
yourself. 

(The witness did as directed.) 


Could you also read -- turn to page 19 and read the 
highlighted portion on page 19. 
(The witness did as directed.) 


Have you read those to yourself? 
I have, sir. 


Bailiff, could I have that back, please. 


The bailiff did as directed. 


Questions by the defense continued: 


Q. 


You were asked, "okay. So you take the clothes and you 
said you went and burned them," and you answered, "Yes, 
in the burn pit." Then you were asked "When is the next 
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time -- 

I'm sorry, you need to answer. 
Yes, sik. 

by the defense continued: 


Then vou're asked when is the next time vou saw Mr. 


(b)(6) "When I returned. Lance Corporal (b)6) was 
carrying (b)6) » == (b)6) to the recreation cell, 


the oluter cell." Is that correct? 
Yes, sir. 
Then -- I'm going to skip ahead because the prosecutor 
has you look at a diagram, right? 

Yes, sir. 


Similar to the diagrams we've been using in court today? 
Yes, sir. 


And then he picks up his question, "So you saw (b)(6) 


and (b)@6) ' right at the doorway of that cell, 
correct?" and you said, "Yes." Is that correct? 

Yes, sir. 

And then he asked you how is (b)(6) carrying him at 
this time, and you answered "He had him right underneath 
the armpits." Is that correct? 


Yes, I said that, sir. 


And then you're asked, "Okay. And so was he dragging 
him at this point?" and you answered "I couldn't see 
him. As soon as I got here and saw him, that's when he 
stopped and I came over and helped him, so I didn't 


witness him dragging." Did I read that correctly? 
Yes, sir. 

4 
And on nage 19 again you're asked, "So you come back to 
-(b)6) , you see what ‘jp @) is doing with his 
hands underneath his arms. What happens next?" And you 
say, "I go over and assist (b)@6) in carrying him 
into the exercise yard." Did I read that correctly? 
Yes, sir. 


And that's what happened? 
Yes, sir. 
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Thank you. 

Major Francis? 

No, sir, no questions. 

I have no questions. 

Any questions from any member? 
Negative response. 


Warning or recall? 


No, sir. 
No, sir. 
Lance Corporal (b)(6) I want to thank you very much 


for your testimony today. You're excused as a witness 
and may go back to your normal business. 


The witness withdrew from the courtroom. 


MJ: 


Te: 


MJ: 


TC: 


MJ: 


ce: 


I had the exhibit that Lance Corporal (b)(6) marked on 
where he indicated where he encountered Lance Corporal 
“(b)(6) and (b)(6) b marked as Appellate Exhibit 
CXLVIII (148) ana 4 will provide it to the members in 
that form. 

Government. 

Yes, sir. 

The government calls NCIS Agent (b)(6) 

How long is this agent going to last? 

Ten to fifteen minutes, sir, at the most. 


Do you agree? 


I agree. 
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INSTRUCTIONS FOR PREPARING AND ARRANGING RECORD OF TRIAL 


USE OF FORM This form and MCN 1984, 
Appendix 14 will be used by the trial counsel and 
the reporter as a guide to the preparation of the 
record of trial in general and special court martial 
cases in which a verbatim record is prepared = Air 
Force uses this form and departmental instructions 
as & guide to the preparation of the record of trial 
in general and special court martial cases in which 
a summarized record ts authorized Army and Navy 
use DD Form 491 for records of trial in general and 
special court martial cases in which a summarized 
record is authorized Inapplicable words of the 
printed text will be deleted 


COPIES See MCM 1984 RCM 1103(g) The con 
vening authority may direct the preparation of 
additional copies 


ARRANGEMENT When forwarded to the 
appropriate Judge Advocate Generai or for judge 
advocate review pursuant to Article 64(a) the record 
willbe arranged and bound with allied papers in 
the sequence indicated below Triai counsel is 
responsible for arranging the record as indicated 
except that items 6 7 and 15e will be inserted by 
the convening or reviewing authority as 
appropriate and items 10 and 14 will be inserted by 
either trial counsel or the convening or reviewing 
authority whichever has custody of them 


1 Front cover and inside front cover 
(chronology sheet) of DD Form 490 


2 Judge advocate s review pursuant to Article 
64(a) if any 


3 Request of accused for appellate defense 
counsel or waiver/withdrawal of appellate rights if 
applicable 


4 Briefs of counsel submitted after trial if any 
(Articie 38(c)) 


S DD Form 494 Court Martial Data Sheet 


6 Court martial orders promuigating the result 
of trial as to each accused in 10 copies when the 
record is verbatim and in 4 copies when it is 
summarized 


7 When required signed recommendation of 
staff judge advocate or legal officer in duplicate 
together with all clemency papers inciuding 
clemency recommendations by court members 


8 Matters submitted by the accused pursuant to 
Article 60 (MCM 1984 RCM 1105) 


9 DD Form 458 Charge Sheet = (unless 
included at the point of arraignment in the 
record) . 


10 Congressional inquiries and replies if any 


11 DD Form 457 Investigating Officers 
Report pursuant to Article 32 if such 


‘investigation was conducted followed by any 


other papers which accompanied the charges 
when referred for trial unless included in the 
record of trial proper 


12. Advice of staff judge advocate or legal 
officer when prepared pursuant to Antcle 34 or 
otherwise 


13 Requests by counsel and action of the 
convening authority taken thereon (eg requests 
concerning delay witnesses and depasitions) 


14 Records of former trials 
15 Record of trial in the following order 
a Erratasheet if any 


b index sheet with reverse side containing 
receipt of accused or defense counsel for copy of 
record or certificate in lieu of receipt 


c Record of proceedings in court including 
Article 39{a) sessions if any 


d Authentication sheet followed by 
certificate of correction if any 


e Action of convening authority and if 
appropriate action of officer exercising general 
court martial jursidiction 


f Exhibits admitted in evidence 


g Exhibits not received in evidence The 
page of the record of trial where each exhibit 
was offered and rejected will be noted on the 
front of each exhibit 


h Appellate exhibits such as proposed 
instructions written offers of proof or 
preliminary evidence (real or documentary) and 
briefs of counsel submitted at trial 


